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This paper examines the development of the United States’ detainee interrogation policy 

during the conduct of Global War on Terrorism (GWOT).  This paper asserts that the President’s 

statements concerning the inapplicability of the Geneva Conventions to Al Qaeda and Taliban 

personnel in Afghanistan created an environment of uncertainty of proper standards for the 

treatment and interrogation of detainees.  The decision to not apply the Geneva Conventions 

was driven by tactical gain at the expense of great strategic loss and retreat in the critical war of 

ideas.  The discovery of the abuse of detainees at Abu Ghraib subjected interrogation 

techniques to greater scrutiny, prompting the enactment of the Detainee Treatment Act of 2005 

and the Military Commissions Act of 2006 by Congress and intervention by the U.S. Supreme 

Court, all disruptive to the President’s efforts in the war against terror.  The President’s reaction 

to the Congress’ actions and the Supreme Court decision of Hamdan v. Rumsfeld indicates that 

there will be instances where enhanced interrogation techniques are employed by agencies 

outside of the Department of Defense.  While the U.S. military has embraced the Rule of Law 

with its revised interrogation policy, a different set of rules apply for enhanced interrogations 

conducted by the CIA.  This paper will suggest that the inconsistency in the United States’ 

interrogation policy is unacceptable and that a single policy advancing the Rule of Law will allow 

the United States to once again fight from the moral high ground and win the critical war of 

ideas.      

 

 

 

 

 



 

 

 



 

 



 

VOYAGE TO THE DARK SIDE: THE TORTURED PATH OF UNITED STATES’ 
DETAINEE INTERROGATION POLICY 

 

We also have to work, though, sort of the dark side, if you will.  We’ve got to 
spend time in the shadows in the intelligence world. . . . and so it’s going to be 
vital for us to use any means at our disposal, basically, to achieve our objective. 

⎯Vice President Dick Cheney, 16 September 20011 
 

On 22 June 2004, a remarkable development occurred related to the treatment of 

detainees captured during the Global War on Terrorism (GWOT).  Pressured by Congress,2 

troubled by leaks to the media3 and beleaguered by the growing furor over the abuses at Abu 

Ghraib,4 the Bush Administration decided to release to the public 14 documents, many 

previously classified, concerning the development of United States’ policy concerning the 

treatment of captured detainees.5  The purpose of the White House’s release was to clearly 

state United States policy and to “set the record straight” that the United States did not engage 

in practices of torture prohibited by domestic and international law.6  On that same day, the 

Department of Defense released nine documents related primarily to the interrogation of 

detainees at Guantanamo Bay, Cuba (GTMO).7  According to the Department of Defense press 

release, the documents were being "made available to demonstrate that the actions of the U.S. 

Defense Department are bound by law and guided by American values."8   

What was truly extraordinary about this disclosure was not the decision to release these 

sensitive documents, but what the documents revealed.  What was now exposed in print was a 

flawed process of policy development that pursued tactical gain at the expense of great damage 

inflicted on critical long-term strategic goals in the United States’ war against terrorism.9  The 

process to determine detainee interrogation policy began as an internal struggle within the 

Executive Branch and, with the public exposure of the abuses occurring at Abu Ghraib, 

eventually prompted the intervention of the United States Supreme Court and Congress.    

Post- 9-11 – Off Come the Gloves 

On 11 September 2001, a series of terrorist attacks destroyed the World Trade Center in 

New York City, caused the crash of United Airlines Flight 93 in Shanksville, Pennsylvania, and 

severely damaged the Pentagon, killing thousands of people.  As a result of those devastating 

events occurring on that day, “the United States became a nation transformed.”10  As stated by 

J. Cofer Black, former director for the Central Intelligence Agency’s counter-terrorist center, “. . . 

there was a before 9/11 and there was an after 9/11. After 9/11, the gloves came off.”11   
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One week after the attacks, Congress, seeking to provide the President with support for 

his actions to eliminate the terrorist threat, passed a joint resolution authorizing the President to 

use “all necessary and appropriate force” against those individuals or organizations identified as 

having “planned, authorized, committed, or aided” in the attacks occurring on September 11, 

2001.12  On September 20th, in an address to a joint session of Congress and the American 

public, the President declared a global war against terror, aimed first at those responsible for the 

September 11th attacks and not ending “until every terrorist group of global reach has been 

found, stopped and defeated.” 13  Thus, from its inception, a critical part of the war on terror was 

the elimination or capture of terrorists and those who aided them.   

On 7 October 2001, the United States launched Operation Enduring Freedom (OEF) to 

destroy Al Qaeda terrorists in Afghanistan and remove the Taliban regime which had provided 

support and sanctuary to Al Qaeda.14  By November of 2001, the United States forces began to 

capture a significant number of individuals on the battlefield in Afghanistan believed to be 

associated with terrorist activities.15  For the most part, those individuals captured were believed 

to be either members of Al Qaeda or the Taliban.16  On 17 October 2001, the Commander, U.S. 

Central Command (CENTCOM), ordered that the Geneva Conventions would apply to all 

captured personnel.17  Despite this CENTCOM directive, U.S. forces on the ground in 

Afghanistan indicated they did not receive sufficient guidance concerning the status of captured 

Taliban and Al Qaeda personnel and were uncertain concerning their proper treatment and 

handling.18  In the perceived absence of such guidance, military lawyers filled the void by 

advising their commanders that captured Taliban and Al Qaeda personnel would be treated in a 

manner “consistent with” the Geneva Conventions.19 

On 13 November 2001, in order to provide guidance on the handling of captured 

personnel, President Bush issued a Military Order concerning the “Detention, Treatment, and 

Trial of Certain Non-Citizens in the War Against Terrorism.”20  The Order targeted three 

categories of personnel for capture: (1) members of Al Qaeda; (2) international terrorists who 

“have caused, threaten to cause, or have as their aim to cause, injury to or adverse effects on 

the United States, its citizens, national security, foreign policy, or economy;” and (3) any person 

who provides refuge to the personnel described in (1) or (2).21  Under the Order, the Secretary 

of Defense (SECDEF) was delegated the authority to detain captured personnel and to receive 

the support of other U.S. government agencies in the performance of this mission.22  Further, 

the Order required that detainees in the custody of other agencies of the United States 

Government were to be turned over to the custody of the Defense Department.23  In addition, 

SECDEF was empowered to designate a location either inside or outside the United States 
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where the captured personnel were to be detained.24  Detained personnel were to be treated 

“humanely” and tried by military commissions “for violations of the laws of war and other 

applicable laws by military tribunals.”25  However, the Order was silent concerning the precise 

status of captured personnel and there was no reference to the Geneva Conventions.26  The 

President determined, however, that “the principles of law and rules of evidence” mandated in 

criminal cases of the United States district courts would not be required for military 

commissions.27   

The President’s Military Order bolstered the SECDEF’s earlier efforts to significantly 

develop the Department’s capability to effectively collect and analyze human intelligence 

(HUMINT).28  Once this Order was announced, there remained no doubt that the principal 

responsibility to capture, detain, interrogate and try detainees seized during the GWOT was 

housed within the Department of Defense.  With Congress’ enactment of the Authorization for 

the Use of Military Force (AUMF), the President had received his “carte blanche” for waging the 

war against terror, and now SECDEF received similar broad authority from his Commander-in-

Chief in order to accomplish the critical mission of capturing and trying international terrorists 

who were deemed to be a threat to the United States.    

President’s Status Declaration 

United States forces in Afghanistan would not receive any definitive guidance until 7 

February 2002, when the President declared that the Geneva Conventions (GC) would not 

apply to Al Qaeda anywhere in the world, including the conflict in Afghanistan.29  The President 

further indicated while the GC did apply to the Taliban in Afghanistan, they (the Taliban) were 

considered “unlawful combatants” and thus would not be entitled to Prisoner of War (POW) 

status under the GC.  Additionally, Common Article 3 of the GC would not apply to either Al 

Qaeda or Taliban detainees.30  The President’s memorandum indicated that this decision was 

based on legal opinions of the Department of Justice (DoJ) and the Attorney General (AG).31  

The decision not to apply the GC was unprecedented, but the President explained that the 

actions of the terrorists had prompted a “new paradigm” that necessitated a “new thinking in the 

law of war.”32  While the protections of the GC would not be accorded to the Taliban and Al 

Qaeda detainees, the President did emphasize that “[a]s a matter of policy, the United States 

Armed Forces shall continue to treat detainees humanely and, to the extent appropriate and 

consistent with military necessity, in a manner consistent with the principles of Geneva.”33  The 

memorandum also referenced an earlier order issued by the SECDEF.34  United States military 
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personnel, especially military attorneys advising commanders in Afghanistan, welcomed the 

guidance, although significant legal issues remained.35   

What was the decision-making process behind the President’s 7 February 2002 

declaration?  As the paper trail from the 22 June 2004 release reveals, the months of January 

and February of 2002 proved to be a critical time in the formulation of the detainee interrogation 

policy for the United States Government.   

The President Decides and SECDEF Launches 

On 18 January 2002, the Counsel for the President, Alberto R. Gonzales, informed the 

Commander-in-Chief of a “formal legal opinion” prepared by DoJ that opined that Geneva 

Convention III regarding the treatment of POWs (GPW) would not apply to Al Qaeda.36  

Gonzales also indicated to the President that the DoJ opinion provided him “reasonable 

grounds” to find that GPW would not apply to the Taliban as well.37  Based upon that advice 

from his legal counsel, the President determined that the GPW would not apply to Al Qaeda and 

the Taliban.  Thus, neither group would be treated as POWs.38   

Armed with the decision by the President on 18 January, the SECDEF did not wait for an 

official declaration to the public to convey guidance to the military.  One day later, on 19 January 

2002, the SECDEF dispatched a memorandum to the Chairman of the Joint Chiefs of Staff 

(CJCS), directing him to inform the Combatant Commanders (COMs) that neither Al Qaeda nor 

Taliban detainees would be entitled to POW status under the Geneva Conventions.39  The 

COMs were to pass on this order to their subordinate commands for execution.40  Joint Task 

Force 160, the unit charged with handling the confinement of detainees located at Guantanamo 

Bay, Cuba (GTMO), was specifically mentioned as a subordinate command that should receive 

this order for “implementation.”41  The language contained in the SECDEF order tracked that of 

the subsequent 7 February 2002 memo issued by the President, directing the COMs to “treat 

them [detainees] humanely and, to the extent appropriate and consistent with military necessity, 

in a manner consistent with the principles of the Geneva Conventions of 1949.”42  On 21 

January 2002, the CJCS sent a message to all the COMs outlining the SECDEF’s order.43   

OLC Flexes Its Legal Muscles 

During the time when detainees captured in Afghanistan were being shipped to GTMO in 

beginning of 2002, the General Counsel for the Department of Defense (DoDGC), William J. 

Haynes II, and the Counsel to the President requested a legal opinion from the Office of the 

Legal Counsel (OLC), DoJ, asking “whether the laws of armed conflict apply to the conditions of 

detention and the procedures for trial of members of Al Qaeda and the Taliban militia.”44  On 22 
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January 2002, DoJ issued a legal opinion, advising the both the President’s Counsel and the 

DoDGC that neither the Geneva Conventions nor the War Crimes Act45 applied to the detention 

conditions of Al Qaeda personnel.46  The opinion further advised that President Bush had 

constitutional authority to "suspend our treaty obligations toward Afghanistan" because it was a 

"failed state."  The President could also determine that members of the Taliban militia in 

Afghanistan did not qualify as POWs under Geneva Convention III (GPW).47  The opinion, 

however, was careful to indicate that it was not recommending a particular policy decision by 

the President.48  The memo is significant because it formed the legal basis for the President’s 7 

February 2002 memo concerning the status of Al Qaeda and the Taliban in Afghanistan.  

Because it was authored by the OLC, the matters addressed in the 22 January memo 

became binding on all the other U.S. government agencies, including DoD and the Department 

of State (DoS).49  In a 25 January 2002 draft memorandum addressed to the President, White 

House Counsel explained the impact of an OLC opinion on the rest of the Executive branch: 

OLC’s interpretation of this legal issue is definitive.  The Attorney General is charged by statute 

with interpreting the law for the Executive Branch.  This interpretive authority extends to both 

domestic and international law.  He has, in  turn, delegated this role to the OLC.50 Describing its 

power in more colorful terms, a 2006 Newsweek article described the authority of the OLC as 

such:  

The OLC is the most important government office you've never heard of. Among  its 

bosses—before they went on the Supreme Court—were William Rehnquist  and Antonin 

Scalia. Within the executive branch, including the Pentagon and  CIA, the OLC acts as a kind 

of mini Supreme Court. Its carefully worded opinions  are regarded as binding precedent—

final say on what the president and all his  agencies can and cannot legally do.51   

Gaining the favorable opinion from the OLC was a deft move by the DoDGC and WHC, as 

it would help to compel the elements of the Executive Branch to accept a decision that the GC 

would not apply to the conflict in Afghanistan.     

Powell’s Prescience is Disregarded 52 

By 21 January 2002, the President had determined that Al Qaeda and the Taliban would 

not receive POW treatment and that determination was passed to the military establishment.  

However, Secretary of State (SECSTATE) Colin Powell, greatly concerned over the adverse 

impact such a decision would have for United States’ interests, asked the President to 

reconsider the determination that Al Qaeda and the Taliban were not POWs under the GC.53  In 

a draft memo, dated 25 January 2002, White House Counsel (WHC) Gonzales advised the 
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President that the OLC opinion would remain unchanged, because the Secretary’s “arguments 

for reconsideration and reversal are unpersuasive.”54  According to the WHC, there were two 

main advantages in not applying the GC to the conflict in Afghanistan.  First, the inapplicability 

of the Conventions would provide greater “flexibility” in the treatment of Al Qaeda and the 

Taliban, particularly in the area of interrogation.55  Part of this “flexibility” would eliminate the 

need for Article 5 tribunals to make “case-by-case determinations of POW status.”56  The WHC 

went so far as to suggest that some of the POW protections were “quaint” in light of this “new 

kind of war.”57  The WHC also advised that the decision not to apply the GC would also lessen 

the possibility of criminal prosecution under the War Crimes Act for U.S. personnel.58  With input 

from Secretary Powell, the WHC provided a laundry list of disadvantages flowing from the 

decision to not apply the GC to Afghanistan, including the negative reaction from the 

international community and the reversal of over 50 years of applying the GC to all conflicts, 

however characterized.  A foreshadowing of the events at Abu Ghraib is a statement indicating 

that the decision not to apply the GC “could undermine the military culture which emphasizes 

maintaining the highest standards of conduct in combat, and could introduce an element of 

uncertainty in the status of adversaries.”59  Despite the significant disadvantages, the WHC, 

“[o]n balance,” advised that the better decision was to not apply GC protections to detainees in 

Afghanistan.60   
In a memorandum dated 26 January 2002, Secretary of State Colin L. Powell provided his 

position concerning the WHC’s views on the applicability of the GC to Al Qaeda and the 

Taliban.61  In the memo, the Secretary conveyed concerns that the WHC’s opinion did not 

“squarely present to the President options available to him.”62  According to Secretary Powell, 

the WHC draft memo did not adequately explain the advantages and disadvantages of each 

option.63  SECSTATE believed that the President should have been presented with two options 

– either the GC did apply to the conflict in Afghanistan or it did not.64  The SECSTATE noted 

that both options shared certain advantages, such as “flexibility” in the treatment of detainees, 

including interrogation, conditions of detention, and trials.65  Powell also pointed out that both 

options allowed the United States not to grant POW status to Al Qaeda and the Taliban.66  

Lastly, Secretary Powell emphasized neither option provided any substantial risk of criminal 

prosecution of U.S. personnel in U.S. federal courts.67  

Secretary Powell, however, saw the potential for significant problems if the President 

decided that the GC did not apply to the conflict in Afghanistan.  Although such finding would 

provide “maximum flexibility,” the disadvantages of such an approach were numerous.  Powell 

indicated that choosing not to apply the GC would “reverse over a century of U.S. policy and 
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practice in supporting the Geneva conventions and undermine the protections of the law of war 

for our troops, both in this specific conflict and in general.”  A declaration that the GC would not 

apply would also prompt an adverse international response and undercut public support of key 

allies.  Further, Powell cautioned that this determination might subject United States military 

personnel and other officials to criminal charges lodged by foreign prosecutors.  Additionally, the 

United States would have increased exposure to legal challenges in the United States and 

internationally.  Powell also foretold the negative impact such a determination would have on 

the successful defense against any habeas corpus challenges made by a detainee in U.S. 

federal court.68  

In contrast, a decision to apply the GC would sustain the United States’ “flexibility under 

both domestic and international law.”69  Further, this decision would provide “the strongest legal 

foundation” for anticipated actions with the detainees.70  But perhaps the most important factor 

of the decision to apply the GC would be more ready acceptance by the international 

community.71  The United States would be seen as maintaining the high moral ground in the war 

against terror.72  With this approach, Secretary Powell believed that the United States would be 

in a better position to request and accept support from the international community.73  Further, 

by promoting the Conventions, the United States would also be in a stronger position to demand 

reciprocal treatment for its forces.74  With the applicability of the GC would also come a 

lessening of the possibility of international criminal investigations being initiated against U.S. 

personnel.75  As a disadvantage, Secretary Powell did note that with this approach some 

members of the Taliban may be accorded treatment as POWs.76   

Powell also took issue with a number of factual assertions made by the WHC in his draft 

memo.77  The WHC had indicated that Afghanistan under the Taliban was a “failed state” and 

therefore could not be considered a party to the Geneva Conventions.78  Secretary Powell took 

issue with that finding, stating that it would contradict the position of the United States 

Government, as well as that of the international community.79  Secretary Powell also disagreed 

with the assertion of the WHC that United States had determined that the GC did not apply 

during Operation Just Cause in Panama.80    

The import of Powell’s advice to the President was that United States could have the 

“flexibility” in the treatment and trial of captured detainees by proclaiming that the GC did apply 

in Afghanistan, without the negative domestic and international reaction attendant with a 

determination that the GC was not applicable.  Powell’s comments concerning the problems 

associated with not applying the GC to the conflict in Afghanistan proved prophetic in many 

respects.81  However, Powell’s advice was not followed and, on 7 February 2002, the President 



 8

announced that the GC would not apply to the either the Al Qaeda or Taliban.82  Secretary 

Powell would now have the unenviable task of dealing with the fallout of this announcement, as 

the President directed him “to communicate my determinations in an appropriate manner to our 

allies, and other international organizations cooperating in a war against terrorism of global 

reach.”83   

A subsequent memorandum to the WHC by Secretary Powell’s Legal Advisor, William 

Taft IV, provided legal backing to many of the points raised by the Secretary.84  In Taft’s opinion, 

whether or not the Conventions applied to the conflict in Afghanistan, the potential for criminal 

liability under the War Crimes Act was “negligible.”85  Further, in the case of Afghanistan, Taft 

argued that there should not be a distinction made between the war against Al Qaeda and the 

war against the Taliban.  According to Taft, the Geneva Conventions should be applied on a 

“conflict” basis, not on an individual or group basis:  

The Conventions call for a decision whether they apply to the conflict in 
Afghanistan.  If they do, their provisions are applicable to all persons involved in 
that conflict – al Qaeda, Taliban, Northern Alliance, U.S. troops, civilians, etc.  If 
the Conventions do not apply to the conflict, no one involved in it will enjoy the 
benefit of their protections as a matter of law.86   

Taft flatly denied that Afghanistan was a “failed state,” as was claimed by the Justice 

Department.87  He also asserted that if there was doubt about whether a particular detainee was 

not entitled to POW status, then an additional review could be conducted either under or 

consistent with the authority of the Conventions.88 

One unique characteristic of Taft’s memo is his reference to the “800 pound gorilla” that 

no one had chosen to directly mention up to this point – the Central Intelligence Agency (CIA).89  

Although not specifically mentioned, the efforts taken to protect CIA’s equities are revealed in 

the significant concern placed over potential liability of U.S. personnel for violations of the War 

Crimes Act.  Taft’s opinion indicated that “[t]he lawyers involved all agree” that both the military 

and CIA work under the same standards concerning treatment of detainees.90  Taft further 

highlighted that attorneys for the CIA wanted to carve out an exception for its personnel from 

complying with the Conventions in the event that the Conventions would apply as a matter of 

policy, but not law.91    

In simple and succinct terms, Taft’s position can be summed up as follows:  

• The consistent practice of the United States over the past 50 years is the application 

of the Geneva Conventions to all conflicts.   

• To deviate from that practice in Afghanistan will have serious negative consequences 

now and in future conflicts.   
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• The concern over criminal liability for violations of the War Crimes Act if the 

Conventions apply to Afghanistan is exaggerated.   

• Afghanistan is not a failed State and that is not a good reason to not apply the 

Conventions in Afghanistan.   

• Everybody agrees that Al Qaeda and Taliban captured in Afghanistan are presumed 

to not be POWs.   

• If there is doubt about the status of any person captured in Afghanistan, we can 

always provide additional screening on an individual basis.   

• The CIA and the military are both working under the same restrictions.      

Reconsideration, But No Change 

As the National Security Council (NSC) was seized of the issue concerning the status of 

Al Qaeda and the Taliban, Attorney General John D. Ashcroft provided a letter to the President 

which summarized the DoJ's position on why the GC did not apply to the conflict in 

Afghanistan.92  Secretary Powell’s efforts had prompted a reconsideration of the issue.93  The 

letter was the Attorney General’s (AG’s) personal response to the State Department’s opinion 

that the GC protected the Taliban in Afghanistan.94  The main thrust of the AG’s advice was that 

if the President adopted the view of the State Department, American personnel involved in the 

handling of detainees could be subject to criminal prosecution in U.S. courts for violations of the 

War Crimes Act.95   

At a 4 February NSC meeting, opposing camps on the issue formed, with DoS, DoD, and 

CJCS all agreeing that that detainees in Afghanistan should receive treatment under the GC, 

while DoJ, backed by the definitive OLC legal opinion and the WHC, advised that the 

Conventions did not apply to the conflict in Afghanistan.96  Immediately prior to the President’s 

announcement to the public, the Justice Department’s OLC launched one final legal foray to 

WHC Gonzales concerning the status of Taliban forces in Afghanistan under Article 4 of the 

GPW (GC III re POWs).97  The opinion was authored by Assistant Attorney General Jay S. 

Bybee, who advised, based upon information provided by the Department of Defense, “that the 

President could reasonably interpret the GPW [GC III re POWs] in such a manner that none of 

the Taliban forces fall within the legal definition of POWs as defined by Article 4.”98  Thus, 

according to OLC, there was no need for Article 5 tribunals to determine status of detainees on 

a case-by-case basis.99    
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“Torture Memo” Provides “Cover” for CIA 

As the GWOT progressed, the Central Intelligence Agency (CIA) sought legal sanction for 

more aggressive methods in interrogating suspected Al Qaeda terrorists.  The CIA contacted 

President’s Counsel, Alberto Gonzales, who, in turn, requested a legal opinion from OLC to 

determine what acts, under applicable domestic and international standards, would constitute 

torture.100  Because it was requested by the CIA, the memo did not focus on interrogations 

conducted at the Department of Defense.101  What would result was a lengthy legal opinion that 

became known as the infamous “Torture Memo.”  In the memo, OLC interpreted the Convention 

Against Torture and Other Cruel, Inhuman, and Degrading Treatment and Punishment (CAT) 

and the U.S. statute that implemented the CAT (Torture Statute) and determined that for an act 

to constitute “torture”: 

. . . it must inflict pain that is difficult to endure.  Physical pain amounting to 
torture must be equivalent in intensity to the pain accompanying serious physical 
injury, such as organ failure, impairment of bodily function, or even death.102   

OLC’s opinion was unprecedented in the radical way that it limited what acts constituted 

torture.103  The CIA now had top cover issued by the definitive legal authority within the 

Executive Branch that provided nearly limitless flexibility in methods utilized in the interrogation 

of suspected terrorists.  In addition to its narrow definition of torture, the Torture Memo is 

significant for two other findings.  First, it suggested that any interrogation of Al Qaeda terrorists 

found to have violated the U.S. Torture Statute would be an “unconstitutional infringement” of 

the President’s Commander-in-Chief power.104  Secondly, the opinion raised the possibility that 

interrogators may have the defenses of necessity and self-defense available to criminal charges 

under the Torture Statute.105  Thus, even if a criminal prosecution was initiated, CIA personnel 

could counter it with constitutional and defense claims, according to OLC.   

Other than the shocking photographs of abuse at Abu Ghraib, this opinion stands as the 

most damaging piece of detainee-related information to be disclosed by the United States’ in its 

critical war of ideas.  When it was leaked to the media in June 2004, it created an uproar.106  

The timing of the leak could not have come at a worse time for the Bush Administration, given 

less than two months earlier the Abu Ghraib photographs were displayed on the television news 

show, 60 Minutes II.107  Critics claimed that memo was proof that the United States was 

engaging in practices that amounted to torture.  Also, there was a nexus drawn to the memo 

and the events at Abu Ghraib.  The leak of the memo generated such controversy that the 

White House, on 22 June 2004, disclosed to the public a number of documents related to the 

treatment of detainees, including the Torture Memo.108  The White House announced the 
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release in order to clear up for the public what actions were discussed and what actions were 

actually implemented, but the public’s concern was not assuaged.109  Perhaps the clearest 

indication of the suspect nature of the findings of the Torture Memo was its withdrawal on 22 

June 2004110 and replacement with a new legal opinion by the Office of Legal Counsel (OLC) on 

30 December 2004.111 

GTMO “Goes South”  

Prior to the release of the President’s guidance concerning the status of the Taliban and 

Al Qaeda personnel captured in Afghanistan, certain detainees were being transferred to a 

permanent holding facility at the United States Naval Base located in Guantanamo Bay, Cuba 

(GTMO) based on classified screening criteria established by DoD.112  The decision to use 

GTMO as a facility to hold detainees was based, in part, on a DoJ opinion that concluded that 

alien detainees could not challenge their detention in U.S. courts.113  U.S. officials running 

GTMO quickly became frustrated with the growing number of detainees who exhibited 

resistance to traditional interrogation techniques.114    Because of this development, the Director 

of Intelligence Operations (DIO) for Combined Joint Task Force (JTF) 170115 requested approval 

from the Commander of JTF 170 for the use of certain techniques and approaches not 

contained in Army Field Manual (FM) 34-52.116    

The “counter-resistance strategies” requested by the DIO included: 

• stress positions for a maximum of 4 hours;  

• non-injurious physical touching, such as poking in the chest with a finger; 

• deprivation of light and auditory stimuli;  

• placing a hood on the detainee during interrogation; 

• interrogations for up to 20 hours;  

• removal of clothing;  

• removal of religious items;  

• using the phobia of a detainee against him, such as fear of dogs;  

• convincing the detainee that death or severe pain was imminent for him or his family;  

• exposure of the detainee to cold weather or water; and  

• use of a wet towel and dripping water to induce the misperception of suffocation by the 

detainee, i.e., “water boarding.”117 

Before the DIO’s request was forwarded to the JTF-170 Commander, the Staff Judge 

Advocate (SJA) conducted a legal review of the request and recommended that all of the 

proposed counter-resistance techniques be approved.118  The SJA’s legal opinion, however, is 
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considered flawed in a number of respects.119  The SJA determined that because the GC did not 

apply to detainees held at GTMO, and since FM 34-52 was based on the GC, then the guidance 

in FM 34-52 was no longer binding.120  In essence, existing guidance was thrown out, effectively 

eliminating any doctrinal foundation for the interrogators to fall back on.  The opinion also 

contained a questionable interpretation of the applicability of the Convention Against Torture 

(CAT) and the United States’ implementation of the CAT, the Torture Statute, finding that “no 

international body of law directly applies” and further, the proposed techniques “did not violate 

applicable federal law.”121  In addition, the opinion failed to consider minimum requirement of 

“humane treatment” contained in Common Article 3 of the GC.122  The SJA’s recommendation to 

provide immunity for interrogators “in advance” of actions that violated the Uniform Code of 

Military Justice (UCMJ) was legally unsupportable.123  Despite its dubious nature, the legal 

opinion would make its way through SOUTHCOM and eventually to the Office of the DoDGC 

without any serious concerns noted about its legal soundness.    

Upon receipt of the legal opinion, the Commander of JTF-170 forwarded the request for 

additional interrogation techniques to the Commander, U.S. Southern Command 

(SOUTHCOM), stating that “Based upon the analysis provided by the JTF-170 SJA, I have 

concluded that these techniques do not violate U.S. or international laws.”124  On 25 October 

2002, the Commander, SOUTHCOM forwarded JTF-170’s request for counter-resistance 

techniques to the Chairman of the Joint Chiefs of Staff (CJCS).125  The SOUTHCOM 

Commander indicated that he wanted to provide the interrogators “with as many legally 

permissible tools as possible” to counter the resistance being offered by the detainees at 

GTMO.126  The SOUTHCOM Commander had no problem with the first two categories of 

techniques (Categories I and II), declaring that they were “legal and humane.”127  He was, 

however, concerned over certain proposed techniques contained in Category III, particularly the 

use of implied or express death threats against the detainee or his family.128  Because of this 

concern, he wanted DoD and DoJ to determine whether the proposed techniques listed in 

Category III were legal.129    

On 2 December 2002, the SECDEF approved the use of all of Category I and II 

techniques requested by JTF-170.  Concerning the Category III techniques, SECDEF indicated 

that all of those 4 techniques were “legal,” but as a “matter of policy” he was approving only 

“non-injurious contact.”130  Before reaching the SECDEF, the action memo was cleared by the 

DoDGC.131  In addition to the non-injurious contact, those techniques approved for use by 

GTMO interrogators now included:  

• use of stress positions; 
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• deprivation of light and auditory stimuli; 

• hooding of the detainee during interrogation; 

• 20-hour interrogations; 

• removal of religious items; 

• removal of clothing; 

• forced shaving; and  

• use of individual phobias against detainees, for example, dogs.132 

SECDEF, however, could not resist a personal comment concerning the limitation of 

standing for a maximum of 4 hours.  In a pen-and-ink comment accompanying his formal 

approval, SECDEF posed the following question: “However, I stand for 8-10 hours a day.  Why 

is standing limited to 4 hours?”133  That gratuitous handwritten comment would send a not-so-

subtle message to the requestors, and that was, “c’mon guys, is this the best that you can come 

up with?”134   

With the stroke of a pen, over 50 years of U.S. military policy concerning interrogation of 

detainees was changed to allow multiple aggressive measures never before officially 

sanctioned.  For instance, the approval of non-injurious contact now authorized something that 

had never been permitted – the intentional touching of a detainee for the purpose of eliciting 

information from him.135  The SECDEF’s approved techniques would have about two weeks’ 

time until they came to the attention of a determined Navy civilian attorney, Alberto J. Mora. 

Mora to the Rescue 

On 17 December of 2002, General Counsel for the Navy, Alberto J. Mora, met with Mr. 

David Brant, the head of the Navy’s Criminal Investigative Service (NCIS).136  Brant was 

concerned over reports from law enforcement agents with the Criminal Investigation Task Force 

(CITF) working at Joint Task Force (JTF) 170 at GTMO.137  The reports indicated that 

interrogators at GTMO were using abusive interrogation tactics and that such tactics were not 

the result of “rogue” interrogators, but instead, were rumored to be approved at the “highest 

levels.”138  The following day, Mora, along with The Judge Advocate General of the Navy, met 

the NCIS Chief Psychologist, Dr. Michael Gelles, who basically confirmed the agents’ reports.139  

Disturbed with what he had learned, Mora looked to the Army General Counsel, as the Army 

was the designated executive agent for detainee operations within DoD.140  The Army General 

Counsel provided Mora with a copy of the JTF-170 request packet containing SECDEF’s 2 

December 02 approval and the JTF-170 legal brief prepared by the JTF-170 SJA.141  The 

packet showed that the SECDEF had approved such enhanced techniques as stress positions, 
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hooding, isolation, deprivation of stimuli, and use of phobias.142  Further, upon reading the 

supporting legal brief, Mora found it “as a wholly inadequate analysis of the law and a poor 

treatment of this difficult and highly sensitive issue.”143  Mora viewed some of the techniques as 

contrary to applicable international and domestic law, as well as inconsistent with the 

President’s earlier guidance to treat detainees “humanely.”144  In a series of meetings with DoD 

officials, Mora repeatedly challenged the wisdom and legality of the approved techniques and, 

similar to Secretary Powell, warned of the “severe” consequences that would flow from such a 

policy if it was made public.145   

On 9 January 2003, clearly frustrated by the lack of progress, Mora cautioned the DoDGC 

that the interrogation policies could threaten SECDEF’s tenure and even harm the 

Presidency.146  Finally, on 15 January 2003, Mora detailed his position in writing and delivered a 

draft memo to the DoDGC.147  Playing hardball, Mora informed the DoDGC  that if the 

techniques approved by the SECDEF on 2 December were not suspended, he would sign and 

circulate his memo.148 Later that same day, the DoDGC contacted Mora and informed him that 

the SECDEF was suspending the authority for JTF-170 to use the enhanced techniques.149  

Mora was relieved and heartened by this development, but such feelings would be short-

lived.150         

Working Group Woes 

Mora’s persistence prompted some initial action by OSD.  On 15 January 2003, in a 

memorandum to the SOUTHCOM Commander, the SECDEF revoked his earlier approval of all 

Category II techniques and one Category III technique (non-injurious touching) for interrogations 

occurring at GTMO.151  SECDEF further directed SOUTHCOM that if GTMO wanted to employ 

any Category II or III technique, they would have to obtain SECDEF’s express approval.152  

SECDEF emphasized that “humane treatment” of detainees should continue.153  Attached to the 

SECDEF’s memo was a separate memo to the DoDGC, directing him to convene a “working 

group” within DoD to evaluate all interrogation techniques.154  The Working Group’s stated goal 

was to recommend to the SECDEF what interrogation techniques should be used by military 

interrogators.155   

On 17 January 2003, the DoDGC chose the Air Force’s General Counsel, Mary Walker, to 

act as the chair for the Working Group.156  The Working Group, however, was informed early in 

its process that it would be bound by the guidance provided by the Office of the Legal Counsel 

(OLC) of the Department of Justice (DoJ).157  The “guidance” that would hamstring the Group 

was a legal memo from the Department of Justice Office of Legal Counsel written by John Yoo 
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and signed by Jay S. Bybee, which would later become known as the infamous "Torture 

Memo.”158  Mora led a bloc within the Working Group in opposing the standards posited in the 

“Torture Memo,” and even went so far as to personally confront the memo’s author, John 

Yoo.159  During the March-April 2003 timeframe, The Judge Advocate Generals (TJAGs) for the 

Army, Navy, Air Force and Marines joined Mora’s efforts and sent letters to the DoD General 

Counsel, conveying their concerns to the policy that was being developed by the Working 

Group.160  Pushed by the DoDGC and its Chairperson, the Working Group plowed forward with 

its report.   After considering relevant “legal, policy, historical and operational considerations” of 

the interrogation of detainees, the Working Group provided its findings and recommendations to 

the SECDEF on 4 April 2003.161  The report included a recommendation to approve 26 

interrogation techniques under general conditions and 9 other “exceptional” techniques that 

would be subject to general and specific limitations.162 

Based upon the findings and recommendations of the DoD Working Group, on 16 April 

2003, the SECDEF issued his guidance to SOUTHCOM. 163  The final report of the Working 

Group was signed by SECDEF and dispatched to GTMO without the knowledge of Mora and 

the others who had opposed its content.164  In his guidance to SOUTHCOM, SECDEF approved 

the use of 24 interrogation techniques.165  Seventeen of the 24 techniques approved by the 

SEDEF had a solid doctrinal basis, as they were already contained in the Army Field Manual on 

intelligence interrogations (FM 34-52).166  The techniques approved by SECDEEF, however, 

only applied to the detainees being held at GTMO.167  Further, the SECDEF required 

justification and prior notice before certain techniques could be employed.168  With this action by 

the SECDEF, DoD guidance to GTMO was considered back on track, even by one of its 

staunchest critics in DoD, Alberto Mora.169  While it was positive development that the GTMO 

“ship” was finally righted, the adjustment process took too long, in part because the failure to 

include the input from the Service Judge Advocates Generals (TJAGs).170   

The Working Group Report holds no true lasting value, as it was later disavowed by the 

Department of Defense on 17 March 2005 as “a historical document with no standing in policy, 

practice, or law to guide any activity of the Department of Defense.”171 

Confusion and Migration 

Unfortunately, the counter-resistance strategies approved specifically for use at GTMO did 

not stay on the island of Cuba.172  In Afghanistan, the Combined Joint Task Force (CJTF)-180173 

developed its own interrogation rules in the absence of specific guidance from higher.174  From 

the beginning of the conflict until December 2002, CJTF-180 interrogators used the guidance 
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contained in FM 34-52.175  However, on 23 January 2003, CJTF-180 adopted as its policy many 

of the techniques similar to those approved by the SECDEF for use at GTMO on 2 December 

2002.176  Despite their similarity to the GTMO techniques, the CJTF-180 enhanced techniques 

appear to be locally developed.177  In addition to those locally developed techniques, CJTF-180 

interrogation policy indicates that some “migration” of techniques from GTMO occurred. 178  In 

fact, when SECDEF ordered the suspension of Category II and III techniques at GTMO on 15 

January 2003, CJTF-180 followed suit with its own revocation.179   

On 24 January 2003, in response to an inquiry, CJTF-180, through Central Command 

(CENTCOM), informed the Joint Staff of the use of its enhanced techniques.180  After receiving 

no comments from the Joint Staff, CJTF-180 assumed that the enhanced techniques were not 

objectionable and continued their use.181  After two detainee deaths at the Bagram Collection 

Point in December 2002, the CJTF Commander eliminated 5 interrogation tactics on 27 

February 2003.182  This change was made even though interrogation tactics were not found to 

have contributed to the detainees’ deaths.183   

In March 2004, CJTF-180 again issued new interrogation guidance.184  This guidance, 

however, was not carefully drafted.185  The March 2004 policy again started using techniques 

that had been eliminated by the CJTF-180 Commander in February 2003.186  Furthermore, the 

March 2004 guidance appears to be based on the SECDEF’s 16 April 2003 memorandum 

intended only to apply to GTMO interrogation operations.187  The March 2004 policy remained in 

effect until the CENTCOM declared one single detainee interrogation for the entire Area of 

Responsibility (AOR).188  The June 2004 CENTCOM policy comported with the guidance 

contained in FM 34-52.189   

In Iraq, detainee interrogation policy was supposed to be “easy,” because the United 

States had declared that the Geneva Conventions applied.190  However, the detainee 

interrogation policy in Iraq would receive a dual migration of interrogation techniques – flowing 

from both Afghanistan and GTMO.191  At the inception of Operation Iraqi Freedom (OIF) on 19 

March 2003, interrogators in Iraq fell back on the doctrine contained in FM 34-52.192  Two 

separate events occurring in the summer of 2003, however, would affect the interrogation policy 

in Iraq.   

In August 2003, Captain (CPT) Carolyn Wood, a commander of a Military Intelligence 

Company working at Abu Ghraib, submitted a draft interrogation policy to the CJTF-7193 staff.194  

Her draft was based upon techniques that she had used earlier in Afghanistan.195  In addition, 

between 31 August and 9 September 2003, Major General (MG) Geoffrey Miller, the GTMO 

Commander, visited the Iraq detention facilities, and noted an absence of specific guidance 
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regarding interrogation policy.196  Quickly acting on MG Miller’s finding, the CJTF-7 Commander 

published his first interrogation policy on 14 September 2003.197  This initial policy was 

influenced by both the GTMO policy passed to him by MG Miller and input from CPT Wood 

borrowed from her experience in Afghanistan.198  This initial policy included the use of muzzled 

dogs during interrogations.199  The migration of the GTMO policy to Iraq was especially 

problematic as, unlike Afghanistan and GTMO, the Geneva Conventions did apply.200  Further, 

the GTMO techniques were applied under conditions and numbers that were substantially 

different than those in Iraq.201   

This initial policy, however, was overturned by the CENTCOM Staff Judge Advocate as 

being “unacceptably aggressive.”202  His initial policy found objectionable, the CJTF-7 

Commander revised his policy on 12 October 2003, removing several interrogation techniques 

from the September policy.203  The 12 October policy, however, was based a prior version of FM 

34-52 from 1987, which allowed interrogators to direct all facets of the interrogation, including 

environmental conditions, food and clothing.204  The 12 October policy remained in effect until 

13 May 2004, when the CJTF-7 Commander enacted a new policy with techniques identical to 

those contained in the October 2003 policy.205  As with Afghanistan, CJTF-7’s interrogation 

policy changed when CENTCOM issued AOR-wide guidance in June 2004.206    

As CJTF-7 had struggled in the development of its interrogation policy,207 abuses at Abu 

Ghraib would begin on the night shift at the prison’s “hard site.”208  On 13 January of 2004, 

Specialist Joseph Darby turned over a compact disc of photographs graphically depicting abuse 

of detainees at Abu Ghraib to investigators of the Army’s Criminal Investigation Command 

(CID).  This disclosure prompted criminal investigations, as well as the administrative 

investigation conducted by Major General Taguba.209  The photographs from Abu Ghraib went 

public on 28 April 2004.210  Although subsequent reports would not find any definitive casual 

connection between the interrogation policy and abuse, the Schlesinger Report notes that “[w]e 

cannot be sure how much the number and severity of abuses would have been curtailed had 

there been early and consistent guidance from higher levels.  Nonetheless, such guidance was 

needed and likely would have had a limiting effect.”211   

Until Abu Ghraib went public, the Department of Defense was able to pursue its 

interrogation policies with little outside scrutiny.  The honeymoon period was officially over.  As 

the bright media lights shone on the abuses of Abu Ghraib, the United States Courts and 

Congress would confront DoD about its treatment of detainees.   
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The Supreme Court Intervenes 

In April of 2004, about the time Abu Ghraib became public, the United States Supreme 

Court agreed to hear three cases involving detainees, Hamdi v. Rumsfeld,212 Rasul v. Bush,213 

and Rumsfeld v. Padilla.214  Within two months, the Court had issued their separate opinions.  

Two of the three cases would be decided against the Government.   

Yaser Esam Hamdi, a United States citizen, was captured in Afghanistan in 2001 as an 

“enemy combatant” allegedly fighting with the Taliban.215  He was transferred to GTMO, and 

when government officials learned that he was an American citizen, he was moved to the U.S. 

and eventually detained in a Navy brig in Charleston, South Carolina.  His father initiated the 

case by filing a habeas corpus petition under 28 U.S.C. § 2241 in federal district court.216  On 28 

April 2004, the day the Abu Ghraib photographs went public, the United States Supreme Court 

heard arguments from counsel. 

On 28 June 2004, the Court’s decision in the Hamdi case was announced in a plurality 

opinion217 holding that the United States Government could not detain Hamdi indefinitely without 

bringing him to trial.218  The plurality opinion of the Court, authored by Justice O’Connor, and 

joined in by the Chief Justice, Justice Kennedy, and Justice Breyer, found that detention of 

Hamdi by the Executive in this instance was authorized by Congress via the Authorization for 

the Use of Military Force (AUMF).  However, the plurality concluded that “although Congress 

authorized the detention of combatants in the narrow circumstances alleged in this case, due 

process demands that a citizen held in the United States as an enemy combatant be given a 

meaningful opportunity to contest the factual basis for detention before a neutral 

decisionmaker.”219  Balancing the competing private and governmental interests, the Court 

determined that Hamdi’s fundamental right of liberty outweighed the Government’s interest of 

ensuring that enemy combatants are not released to again take up arms against the United 

States.220 In dicta, the plurality took time to comment upon the Government’s assertion of power 

being “condensed” in the Executive Branch:   

We have long since made clear that a state of war is not a blank check for the President 

when it comes to the rights of its Nation’s citizens (citing Youngstown  Sheet and Tube, 343 

U.S., at 587).  Whatever power the United States  Constitution envisions for the Executive in 

its exchanges with other nations and  with enemy organizations in times of conflict, it 

most assuredly envisions a role  for all three branches when individual liberties are at 

stake.221   



 19

Important to note is that near the end of its opinion, the plurality in Hamdi suggests that an 

Article 5 military tribunal, convened per Army Regulation 190-8, para. 1-6, may be an adequate 

due process substitute, vitiating the need for such a process to be conducted by a court.222    

Hamdi was never brought to trial.223  On 11 October 2004, Hamdi arrived in Saudi Arabia 

after the Department of Justice released him on the conditions that he renounce his U.S. 

citizenship and agree to certain travel restrictions.224   

On 28 June 2004, the Court also announced its decision in the Rasul case.225  In Rasul, 

the Court found that U.S. courts have jurisdiction to hear such suits brought by aliens confined 

at GTMO.226  At issue before the Court in Rasul was whether foreign nationals captured as 

unlawful combatants and detained at GTMO could challenge their detention under the Habeas 

Corpus Statute227 in U.S. Federal court.  The Court found that U.S. courts do have jurisdiction to 

hear such suits brought by aliens confined at GTMO.  Relying on the case of Johnson v. 

Eisentrager,228 the U.S. District Court and Court of Appeals both found that they lacked 

jurisdiction to hear the habeas corpus claims brought by the alien detainees confined at GTMO.  

The Court distinguished the Eisentrager precedent, finding that the GTMO detainees were 

different from the Eisentrager detainees in several important respects, to include being 

incarcerated in a “territory over which the United States exercises exclusive jurisdiction and 

control” and never being tried by any tribunal.229  The Court also highlighted that Eisentrager 

was primarily concerning the constitutional right to habeas corpus review, while Rasul involved 

the statutory cause of action available via the Habeas Corpus Statute.230  Furthermore, the 

Court dispensed with the presumption against the extraterritorial application of the Habeas 

Corpus Statute, determining that this principle was inapplicable because the U.S. exercised 

“complete jurisdiction and control over the Guantanamo Base.”231  The Court also emphasized 

that U.S. Federal courts have jurisdiction to hear causes of actions brought by the GTMO 

detainees under the federal question statute and the Alien Tort Statute.232  

In a brief concurring opinion, Justice Kennedy found the Court’s interpretation of 

Eisentrager and Braden233 unreasonable.  He specifically agreed with the portion of Justice 

Scalia’s dissent that challenged the Court’s reading and application of Braden.234  However, 

Justice Kennedy nonetheless cited two critical factors in allowing U.S. courts to exercise 

jurisdiction over the detainees’ habeas actions: first, the unique status of Guantanamo Bay, and 

second, indefinite detention of the detainees “without the benefit of any legal proceeding to 

determine their status.”235   

Justice Scalia authored a lengthy dissenting opinion in Rasul. 236  The import of his 

objections was that a fair reading of the Habeas Statute did not authorize the exercise of 
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jurisdiction in the case.  Justice Scalia declared that if the Habeas Statute is to be changed, it 

should be Congress, not the Courts, that amends it to allow petitions by aliens located outside 

U.S. territory.237  Clearly upset over what he determined to be the “judicial adventurism of the 

worst sort,” Justice Scalia further claimed that: 

Today, the Court springs a trap on the Executive, subjecting Guantanamo Bay to  the 

oversight of the federal courts even though it has never before been thought  to be within 

their jurisdiction - - and thus making it a foolish place to have housed  alien wartime 

detainees.238    

From a review of all of the Court’s opinions (including Justice Kennedy’s concurrence and 

Justice Scalia’s dissent) there appears to be two critical facts determinative of the outcome of 

Rasul: first, the unique status of Guantanamo Bay, creating what amounted to a U.S. territory; 

and second, the lack of detainees’ access to a tribunal that could review their status.    

Rasul was held at GTMO for two years by the United States until he was returned to the 

United Kingdom.239  He was released by British authorities in March 2004, more than three 

months before his case before the United States Supreme Court was decided.240  Once in the 

United Kingdom, Rasul, along with two other former detainees, published a report of their 

alleged abuse while in U.S. custody.241  In a case of “Gitmo goes Hollywood,” Rasul and two 

former detainees known as the “Tipton Three”242 contributed to and participated in a movie, The 

Road to Guantanamo.243  Rasul and other detainees also brought a multi-million dollar lawsuit 

against U.S. officials alleging numerous abuses suffered while in their confinement at GTMO.244   

The third detainee case decided by the Court on 28 June 2004 was Rumsfeld v. Padilla.245  

Jose Padilla, a U.S. citizen, was arrested at Chicago’s O’Hare Airport on 8 May 2002 upon his 

return to the United States from Pakistan.246  He was detained by federal authorities as a 

material witness in the government’s investigation into Al Qaeda terrorist activities.247   Later, on 

9 June 2002, Padilla was designated an enemy combatant by President Bush.248  Upon being 

designated an enemy combatant, Padilla was transferred to a military brig in South Carolina.249  

On 11 June, Padilla’s attorney filed a habeas corpus petition in the Southern District of New 

York, alleging that Padilla’s detention was prohibited by the Non-Detention Act.250  While the 

District Court agreed to hear the case, it ruled that the Department of Defense (DoD), on behalf 

of its Commander-in-Chief and pursuant to the statutory authority provided by Congress with the 

AUMF, had the power to hold Padilla as an enemy combatant.251  The case was appealed to the 

Second Circuit Court of Appeals.  The Court of Appeals reversed the decision of the District 

Court, finding that the AUMF did not provide DoD with the authority to hold U.S. citizens 
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captured outside a combat zone.252  The Government petitioned the Supreme Court and 

certiorari was granted. 

The substantive issue facing the Supreme Court in Padilla was whether Congress’ AUMF 

authorized the President to detain Padilla as an enemy combatant.253  The Court, however, 

never reached the merits, deciding the case on technical grounds.  It found that Padilla’s 

habeas petition was improperly filed in federal court in the New York, instead of South Carolina, 

where Padilla was actually confined.254  In addition, the Court found that Padilla’s habeas corpus 

petition improperly named Secretary of Defense Rumsfeld as the respondent.255  According to a 

majority of the Court, the petition should have named the commander of the brig where Padilla 

was actually being held.256  Based upon these defects, the Court indicated that Padilla’s habeas 

petition would have to be re-filed in a federal district court in South Carolina.257   

Despite the Government’s success on procedural grounds in Padilla, the Court’s 

decisions, along with the decisions to free Hamdi and Rasul with no charges ever being lodged, 

were generally viewed as significant setbacks in the President’s war against terror.258  One of 

the key underpinnings of the capture and detention of the terrorists was the Executive Branch’s 

ability to operate free from the interference of U.S. courts.259  That had been one of the reasons 

why Guantanamo Bay, Cuba was chosen as the site of the permanent detention facility.260  The 

Supreme Court had determined that the Executive Branch could no longer hold U.S. citizens 

indefinitely without trial and alien detainees at GTMO could access the U.S. courts.   

To address the deficiencies noted by the Supreme Court in the Rasul case, the 

Department of Defense, taking a cue from Justice O’Connor in Hamdi, quickly established the 

Combatant Status Review Tribunal (CSRT) in order to provide detainees with the opportunity to 

challenge their enemy combatant status and thus, the reason for their detention.261  By promptly 

setting up this process, the Defense Department, at least for the time being, was able to prevent 

the U.S. courts from intervening into its detention operations at GTMO. 

Congress Awakens 

During the development and execution of the United States detainee interrogation policy, 

Congress maintained an essentially indifferent attitude concerning its oversight role of this 

Executive Branch activity.262  The events that awakened Congress and prompted their 

involvement were the revelations of the abuses against detainees committed by U.S. military 

personnel at the Abu Ghraib and GTMO.   

Troubled by the reports of abuse coming out of the military detention facilities in Iraq and 

GTMO, Senator John McCain, himself a victim of abuse while a POW during the Vietnam 
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conflict, initiated a legislative effort in Congress to provide clear guidance to U.S. Government 

personnel conducting interrogations and further, to ensure that U.S. personnel did not engage in 

techniques amounting to torture when interrogating detainees captured during the GWOT.263  

Supporters also felt that passing such legislation would help the United States repair an image 

damaged by detainee abuse scandals.264  Senator McCain’s proposed amendment to the 2006 

Defense Appropriations Bill intended to prohibit "cruel, inhumane and degrading" treatment of 

detainees and establish techniques contained in U.S. Army Field Manual as the standard for 

interrogations conducted by all U.S. Government personnel, including those working for the 

Central Intelligence Agency (CIA).265  In a statement on the Senate floor, Senator McCain 

indicated that the proposed legislation had two purposes: one, to use Army Field Manual 34-52 

as a standard for all interrogations conducted in Department of Defense facilities; and two, 

prohibit “cruel, inhumane, and degrading treatment” of detainees in the custody of the United 

States Government.266  

President Bush responded to the proposed amendment by indicating that he would veto 

the bill if it was passed by Congress. He was concerned that the bill would hamstring CIA’s 

ability to “question the world's most dangerous terrorists and to get their secrets."267  Despite the 

announced stance of the Bush Administration, Senator McCain pressed on with the proposed 

amendment.268  Eventually, however, Senator McCain compromised, and a statutory defense 

for accused CIA and military interrogators was added to the bill.  The Senate passed McCain's 

proposed legislation by a 90-9 vote, thus eliminating the threat of a presidential veto.269  A later 

amendment sponsored by Senators Lindsey Graham and Carl Levin prospectively eliminated 

habeas corpus review for individuals detained at GTMO, thus limiting the effect of the 2004 

Supreme Court decision of Rasul v. Bush.270  Instead of allowing the detainees full access to 

U.S. Federal courts, the amendment provided for limited judicial review of combatant status 

determinations and convictions by military commissions.271  That amendment, along with the 

earlier McCain amendment, were combined into a single law.  The new law is referred to as the 

“Detainee Treatment Act of 2005 (DTA).”272  

On 30 December 2005, President Bush signed the DTA into law. His statement that 

accompanied the signing into law of the DTA generated the most controversy of any of his 

numerous signing statements.273  Using language present in a number of his signing 

statements, President Bush indicated that he would construe Title X, Division A of the Act “in a 

manner consistent with the constitutional authority of the President to supervise the unitary 

executive branch and as Commander in Chief and consistent with the constitutional limitations 

on judicial power.”274  Some critics viewed this statement by the President as a blatant attack of 
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the Constitutional separation of powers.  During his first term, President Bush has issued 

signing statements affecting 500 bills and this trend has continued during his second term.  The 

signing statements are intended to lay down a marker and prevent a further erosion of 

Presidential power.275  Critics of such signing statements claim that the Presentment Clause of 

the Constitution allows two options when a bill is forwarded to him for action; he may either sign 

it into law or veto it and return it to Congress with his objections.276  Furthermore, the President 

is not to make law, but is entrusted with seeing that laws are enforced.277  Certain language 

contained in some of President Bush’s signing statement appear to indicate that he will refuse to 

comply with portions of a law that he believes infringe upon his executive power.278   

The American Bar Association (ABA) convened a Task Force to address its growing 

concern over the increased used of Presidential signing statements the past 25 years.279  The 

Task Force concluded that the President was misusing signing statements by indicating his 

intent to disregard all or part of a law he had signed and that such a practice constituted a 

“serious assault on the constitutional system of checks and balances.”280  The Task Force urged 

Congress to awaken and assert itself.281   

The DTA was a very unique law, in that it specifically relied upon Army FM 34-52 as its 

standard for interrogation techniques.282  At the time the law passed, FM 34-52 was under 

revision.  When the revision was completed in 2006, the new regulation, FM 2-22.3, had the 

effect of U.S. Federal law.283  In addition, impact of the DTA was diminished by the amendments 

and compromises occurring during the legislative process.  The law provides for what amounts 

to immunity for military and CIA interrogators charged with a crime.  Further, the law effectively 

cuts off access to U.S. courts by the detainees at GTMO.         

Congress had acted with the passage of the DTA.  In the ebb and flow that marks the 

checks and balances of the United States’ democratic system of government, it was time again 

for the judicial branch to intervene into matters involving the war against terrorism. 

Supreme Court Declares Commissions Unconstitutional 

Salim Ahmed Hamdan, a Yemeni bodyguard and driver for Osama Bin Laden, was 

captured by U.S. forces in Afghanistan in November 2001. Hamdan was charged in July 2004 

with conspiracy to attack civilians and commit acts of terrorism, and was held at Guantanamo 

Bay since 2002.284  Hamdan was to be the first detainee tried by the military commissions 

established by President Bush in 2002.  Hamdan challenged his detention at GTMO in U.S. 

federal court and after an adverse decision by the Circuit Court of Appeals, the Supreme Court 

agreed to hear his case. 285  The case was argued on 28 March 2006 and decided on 29 June 
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2006.286  Declaring the military commissions illegal, a majority of the Court concluded that the 

“structure and procedures” of the military commission convened to try Hamdan “violate both the 

UCMJ and the Geneva Conventions.”287  Additionally, four of the Justices agreed that the crime 

Hamdan was charged with could not be tried at a military commission.288  The Court also ruled 

that the “requirements” Common Article 3 of the Geneva Conventions applied in this instance 

and that the military commission established by the President in Military Order Number 1 failed 

to meet those “requirements.”289  The Supreme Court further indicated the President had 

established the military commission without proper Congressional authorization.290   

As with the earlier cases of Hamdi and Rasul, the Court’s decision was viewed as a 

significant check on the powers of the President during wartime.291  The future status of the 450 

detainees at GTMO was thrown into uncertainty over the Court’s decision.  Some commentators 

even suggested that the Hamdan decision might prompt the closure of the GTMO detention 

facility.292  All of the trials would be put on hold, while a new procedure was established to try 

the detainees.293  Also important to note is that the Court’s determination that Hamdan would 

receive the protections of Common Article 3 of the GC would potentially have a limiting impact 

on the interrogation of detainees by CIA personnel.294  Feeling the impact of Hamdan decision, 

President Bush would need Congress’ help to keep two vital tools in the war against terror from 

being disrupted – that is, military commissions and flexible interrogation techniques. 

Republican Congress Responds 

On 6 September 2006, President Bush requested Congress to establish legislation to 

authorize a military commissions system, as dictated by the Supreme Court in Hamdan v. 

Rumsfeld.295  On 29 September 2006, a Republican-controlled Congress passed the Military 

Commissions Act of 2006 (MCA of 2006). 296  On 17 October 2006, the President signed bill into 

law. 297  While no formal, written signing statement was issued, President Bush did take time to 

emphasize the importance of allowing the CIA to continue their practices:  

When I proposed this legislation, I explained that I would have one test for the  bill 

Congress produced: Will it allow the CIA program to continue? This bill meets  that test. It 

allows for the clarity our intelligence professionals need to continue  questioning terrorists 

and saving lives.298 

Overall, the MCA was considered a very favorable piece of legislation for the support of 

the President’s war against terror.  Key parts of the Military Commissions Act (MCA) include:  
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• Statements made as result of torture may not be admitted; however, coerced 

statements occurring before 30 December 2005 may be admitted provide the  military 

judge makes certain findings;299 

• Classified information is protected;300 

• Hearsay evidence is admissible against a detainee;301 

• In response to the finding in Hamdan, conspiracy is made a crime that may be tried 

by the commission;302 

• Provides a retroactive legal defense for U.S. personnel who may have engaged in 

enhanced interrogation techniques from 11 September 2001 and 30 December 

2005;303 

• The range of actions that may be considered a violation of Common Article 3 of the 

Geneva Conventions is narrowed;304 

• It amended the Detainee Treatment Act (DTA) to provide that detainees will not have 

access to U.S. courts once their status as an enemy combatant is determined by the 

Combat Status Review Tribunal.305 

The Bush Administration could have viewed the Supreme Court decision Hamdan to 

mean that detainees at GTMO cannot be tried by a military commission, but instead must be 

tried by a U.S. federal court, court-martial under the UCMJ, or court located in the detainee’s 

home country.  President Bush, enabled by a Republican Congress, decided to stick with the 

commissions.  The MCA of 2006 withstood its first court challenge.  On 20 February 2007, the 

Court of Appeals for the District of Columbia, in a split decision, upheld a key provision of the 

MCA of 2006.306  However, in June 2007, a panel of judges for the Court of Appeals for the 4th 

Circuit determined that President Bush may not indefinitely hold a U.S. citizen without bringing 

criminal charges.307   

The commissions under the MCA of 2006 have seen mixed success.  On 26 March 2007, 

the military commissions conducted their first trial of a detainee under the MCA.308  Later, two 

sets of charges brought to trial, however, were dismissed by military judges.309  While the MCA 

is functioning, it remains to be seen what its fate will be when a case eventually reaches the 

Supreme Court.310  The decision by the Court to reverse itself and hear a detainee-related case 

does not bode well for the Bush Administration. 311  This will be the Bush administration’s fifth 

round with the United States Supreme Court, after already having suffered significant setbacks 

in three of the prior four cases concerning treatment of detainees. With this latest intervention by 

the Supreme Court, the potential exists for the possibility that the Supreme Court will render a 

decision that will effectively dismantle the military commissions.    
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Is the NSC Process Broken? 

Does what happened during the development of the United States’ detainee interrogation 

policy indicate a seam caused by an inadequate structure and processes of the National 

Security Council (NSC)?  In reviewing the machinations that transpired, the circumstances did 

not necessarily lend themselves to the deliberative processes of the Policy Coordination 

Committees (PCCs), Deputies’ Committee (DC) and Principals’ Committee (PC). 312  Key 

personnel were marginalized or simply cut out of the process at times.313  An advantage of the 

NSC system is that it possesses sufficient flexibility to adapt to the inclinations of individual 

Presidents.  What occurred in the development of the detainee interrogation policy is not 

necessarily indicative of a structure or process flaw in the NSC system, but the actions of 

certain dominant parties who were allowed to exercise their authority outside the channels of 

the formal system with either the tacit or express approval or direction of the President.314  

Rather focusing on the operation of the NSC, more concern should be devoted to the possible 

“chilling” effect the 22 June 2004 disclosure of detainee-related documents will have on senior 

officials’ future willingness to engage discussions that “push the envelope” in developing options 

to address issues arising in the war on terror.  

In a “Flat World,” Bad Strategy Produces Catastrophic Effects  

The tactical decision to engage in a policy of coercing information from detainees 

captured during the GWOT had grave domestic and global consequences for the United States.  

Perhaps even more disappointing is that the senior official expected to be able to exercise 

appropriate strategic vision and guidance were the ones who drove the policy equated with the 

torture of detainees.  This is not a situation where a “strategic corporal” takes an action that 

unwittingly causes a strategic impact.  In this instance, the exact inverse occurred – senior 

leaders charged with strategic responsibility succumbed to tactical pressures and pushed the 

flawed policy down to the operators.       

In the age of a “flat world” and globalization,315 actions taken at the tactical level can have 

almost instantaneous strategic impact.  The cascade of effects of bad policy in a complex and 

modern world can be staggering.  All forms of media – print,316 internet,317 and television318 – 

embrace and churn the story in a 24/7 news cycle.319  The formal media is not the only culprit in 

this process.  Every service member has the potential to become a “reporter” of global impact, 

with the proliferation of blogs, digital cameras, video cameras, and postings on “MySpace.com” 

and “YouTube.”320  Not only is the damage quick to spread, it is lasting and will likely take 

probably decades to repair.321  The photographs of the abuse at Abu Ghraib immediately 
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became a virulent and persistent carrier of American hypocrisy, tailored-made for the promotion 

of the radical ideology of the terrorists: 

A committee of devils scheming to thwart American intentions in Iraq could have  done 

no worse than turning a group of loutish, leering U.S. soldiers loose with a  camera on 

bound, hooded, naked Iraqi prisoners. 322 

Amplifying this observation and honing in on the Arab and Muslim preoccupation with 

humiliation and shame, are comments from Thomas L. Friedman, author of the popular book, 

The World is Flat: A Brief History of the Twenty-first Century World: 

This humiliation is the key.  It has always been my view that terrorism is not 
spawned by the poverty of money.  It is pawned by the poverty of dignity.  
Humiliation is the most underestimated force in international relations and human 
relations.  It is when people or nations are humiliated that they really lash out and 
engage in extreme violence.323 

Later, Friedman ties this principle specifically to the situation of the detainees being held by the 

United States military: 

It is no accident that the groups in Iraq who beheaded Americans dressed them 
first in the same orange jumpsuits that al-Qaeda prisoners in Guantanamo Bay 
are forced to wear.  They had to learn about those jumpsuits either over the 
Internet or satellite TV.  But it amazes me that in the middle of the Iraq war they 
were able to have the exact same jumpsuits made in Iraq to dress their prisoners 
in.  You humiliate me, I humiliate you.”324   

Whether or not the United States’ detainee interrogation policy was a cause of the abuse 

is irrelevant – the linkage was made and exploited.  Part of the perverse beauty of the abuse 

photographs are their appeal to a universal audience, from intellectuals to illiterates.  You do not 

have to even read to get the message.  The photographs also tend to provoke a visceral and 

emotional revulsion.  It doesn’t matter that a Saudi in a coffee shop in Riyadh watching satellite 

television can’t hear the news commentator.  Something like the “Torture Memo” provoked a 

negative reaction, but many of its messages were buried in 50 pages of legalese and footnotes.  

It was just not something the man on the street could readily and fully understand. 

“GTMO” and “Abu G” “Go Hollywood” 

Given the raw and salacious nature of what occurred at Abu Ghraib, it is especially 

vulnerable to certain unique “vectors”325 that carry its message, such as art and movies.   

For example, renowned Colombian artist Fernando Botero created a series of drawings 

and paintings devoted to the abuse of Iraqi prisoners by United States military personnel at Abu 

Ghraib.  Botero has produced 87 drawings and paintings on the topic of Abu Ghraib.  The 

depictions were first published in a small magazine in Colombia, but were soon being contacted 
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from interested parties in France, United States, China, Russia, and Arab countries. Botero 

related that “[t]hey all wanted to write about them. It's just amazing how everybody knows about 

everything so quickly now." 326 

Films based on a real life event can be especially damaging by their fostering of anti-

American sentiments.  For example, the ArmyTimes movie reviewer of the film, The Road to 

Guantanamo,327 posited that the film gave “one possible answer to the question of why many 

Muslims around the globe both hate and fear America.”328  The film, characterized as a “docu-

drama,” tells the story of three young Muslims from the same town in the United Kingdom (“the 

Tipton Three”) who travel to Afghanistan, are captured by the Northern Alliance and eventually 

transported to GTMO, where they spend over two years in detention.  The three men allege that 

they were abused during their stay with American military captors.  All three were eventually 

released without ever being charged.  Adding to its realism, the movie actually uses the former 

detainees as “actors” in the movie.  Rare for a Western film, Iranian officials requested the 

movie’s distributor to release the film in Iran.329  Even more unusual, according to the film 

distributor's president, was that Iranian officials ordered four prints of the movie instead of the 

usual one and offered three times the normal amount of money in payment.330  What these 

actions are indicative of is that anti-Americanism sells and is popular in the Muslim world.  

Also, there is usually an unfortunate lag between the event and the movie based upon the 

event.  Thus, when the film debuts, it extends or revitalizes memories of an incident that may 

have occurred years ago.  Further, once the movie is created, there is a permanence attached 

to the event - another, albeit different, visual record.  Take note that it is forty years later and the 

French are still dealing with implications of the film, Battle of Algiers.331   

Perhaps the most insidious effect flowing from these types of films is that they often do not 

reflect what actually happened – there will usually be “literary license” applied that enhances the 

sensationalism of the story.  Take for example the film, The Valley of Wolves- Iraq.332  At the 

time that it was made, it had the largest budget of any film made in Turkey.333  Wolves has just 

enough basis in fact to seduce a predisposed viewer into believing that the entire film must 

reflect reality. The film begins with a depiction of an event that actually occurred in 2003 in the 

town of northern Iraqi town of Salaymaniyah, where U.S. forces captured Turkish special forces 

and hooded them.  The act of hooding was considered an act of severe humiliation.  When 

Valley of the Wolves-Iraq contains scenes where a Jewish doctor, played by American actor 

Gary Busey, is harvesting organs from prisoners at Abu Ghraib for sale to wealthy clients in 

New York and Tel Aviv, the audience associates a whole new lurid detail to the event.  The 

organ harvesting sounds too far-fetched to believe, until it is discovered that the U.S. State 
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Department has had to repeatedly dispel such rumors in a series of official message posted on 

one of their websites.334  When Wolves debuted in Germany, U.S. military personnel were 

requested to avoid civilian cinemas showing the film.335  Senior U.S. officials back in the States 

were pestered about Wolves, prompting a State Department spokesman, in response to a 

question about what the U.S. was doing to improve its image in the Muslim world, curtly 

remarked “I don’t do movie reviews.”336 The film’s showing in Germany proved so provocative, 

that Germany’s largest chain of cinemas pulled Wolves from its theaters.337  The film, however, 

was very popular with the large Turkish population in Germany.   

Capitalizing on a recent trend of popular documentaries, filmmakers have found the 

treatment of detainees by the United States captured during the war on terror an attractive 

subject.  In 2007 alone, there have been two documentaries created by high-profile directors, 

such as Alex Gibney, the director of a documentary on the Enron scandal that was nominated 

for an Oscar in 2005.  His Taxi to the Dark Side tells the story of an Afghani taxi cab driver who 

died while in captivity at a U.S. detention center at Bagram Air Base. 338  The film alleges that 

the cab driver was tortured to death by military interrogators.339  Its catchphrase is “Murder’s the 

ultimate torture.”340  In February of 2007, Home Box Office featured a documentary about Abu 

Ghraib, entitled Ghosts of Abu Ghraib 341  Another documentary on Abu Ghraib, entitled S.O.P: 

Standard Operating Procedure is currently in production under the direction of Errol Morris, who 

has the Academy Award winning film The Fog of War to his credit.342    

Abu Ghraib is Now a U.S. Symbol 

That the abuse occurred at what had been a facility infamous for its atrocities committed 

under Saddam Hussein adds an aggravating dimension for the United States.343  The choice of 

Abu Ghraib as a facility to permanently house and conduct the sensitive activity of interrogation 

of detainees captured during OIF was questionable strategically and operationally.  

The Iraqi citizenry had enduring memories of the notorious prison run by the regime of 

Saddam Hussein where thousands of Iraqis had been confined under horrific conditions that 

included torture and summary executions.  Thus, the choice of Abu Ghraib certainly cannot be 

viewed as helpful in an effort to win the hearts and minds of the local populace.  To the Iraqi 

people, Abu Ghraib was a place where prison officials would summarily execute a prisoner and 

then send a bill to the prisoner’s surviving relatives for the cost of the bullet used in the 

execution.  The mere affiliation of such a place to sensitive activities of the United States military 

simply sent completely the wrong message to the Iraqi population that the Coalition forces were 

so desperately attempting to win over and gain their support.   
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Abu Ghraib was a symbol of all that was bad and evil about Saddam’s regime.  With the 

revelations of the abuse committed by the United States personnel, that symbolism previously 

associated with Saddam was effectively transferred to the United States and its military.  Soon 

after the release of the photographs depicting abuse committed by U.S. soldiers, the President 

appropriately described Abu Ghraib as “a symbol of disgraceful conduct by a few American 

troops who dishonored our country and disregarded our values.”344  With its improvident 

selection followed by its own prisoner abuse scandal, the United States has created a 

monument in Iraq that stands for the antithesis of America’s promotion of democratic values, 

such as the respect for human dignity.  The President has called for the destruction of Abu 

Ghraib “as a fitting symbol of Iraq’s new beginning,” but ultimately the Iraqis themselves will 

decide the facility’s fate.345   

Another unfortunate consequence of the use of Abu Ghraib to house large numbers of 

detainees was that the facility became a “school for terrorists,” or “Jihad University.”346  In April 

2007, it was reported that there were 18, 000 detainees being held in U.S. facilities in Iraq, with 

those number expected to increase to 20,000 detainees by the end of the year.347  Within a 

year, the number of detainees held by the U.S. in Iraq has nearly doubled.348  The average 

confinement time for a detainee is one year, although many are held for significantly longer 

periods of time.349  While confined, willingly and sometimes unwillingly, thousands of detainees 

have been exposed to extremist ideology and training.  Those subjected to the “schooling” leave 

detention better able to fight the insurgency and advance extremist ideology.  Even those 

detainees not succumbing to these influences do not leave detention as supporters of the 

coalition forces in Iraq, especially when one considers that many have been held for long 

periods of time under suspect circumstances.  Did this activity cease when Abu Ghraib was 

closed and detainees were transferred to facilities such as Camp Cropper located near the 

Baghdad Airport?  Apparently not.350  The likely outcome of the United States military decision 

to confine thousands of personnel under less than ideal conditions is that, at best, there are 

thousands of people in Iraq who possess a strong dislike or hatred of the United States and its 

military.  The worst case scenario is that the United States has created a huge incubator for 

creating new terrorists and a graduate school for enhancing the skills of existing terrorists.  The 

policy of mass detention associated with the surge in Iraq has actually fed the insurgency, rather 

than starve it.    

Beyond the lingering issues associated with Abu Ghraib, the United States also continues 

to deal with the controversy surrounding the operation of the detainee facility at Guantanamo 

Bay, Cuba (GTMO).351  The facility has always garnered its share of international condemnation, 
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but now its existence has become a divisive internal issue for the United States.  The current 

Secretary of Defense, Robert M. Gates, has reportedly argued for its closure.352  The catch is 

that even if the United States decided to close the facility, it will have significant problems in 

determining what to do with the remaining detainees.353  

Missing Powell’s Bus354 
To know many of the effects flowing from the United States’ detainee interrogation policy, 

one must just read former Secretary of State Powell’s prophetic memo of 26 January 2003.355  

To review his memo after the policy saga unfolded almost makes one think that he was a seer 

with a crystal ball.  The laundry list of disadvantages cited by Powell that accompanied the 

President’s decision not to apply the Geneva Conventions to the conflict in Afghanistan include:  

• undercut Geneva Conventions protection for the U.S. military; 

• “high cost in terms of negative international reaction”;  

• weaken public support among important allies, causing problems in maintaining 

military collaboration; 

• prompt individual foreign prosecutors to bring charges against U.S. civilian and military 

personnel; 

• makes the actions of the Executive Branch more prone to domestic and international 

legal challenges; 

•  eliminates an important legal basis for the military commissions; 

• legal challenges from international organizations, such as the United Nations; 

• eliminates the legal flexibility inherent with the Geneva Conventions; 

• removes a “winning argument” to oppose habeas corpus actions by  

detainees. 

A number of disadvantages noted by Secretary Powell involve legal implications.  The legal 

decisions in the policy development were driven by the Office of Legal Counsel opinions aimed 

at not having the Geneva Conventions apply and providing legal cover for the CIA as they 

applied their aggressive interrogation techniques.  Such legal decisions, while supportive of 

efforts at the tactical level, failed miserably in accounting for the strategic effects.    

Losing at “Lawfare”356 
The misguided efforts of primarily senior civilian lawyers in the development of detainee 

interrogation policy provided cover for a bad tactical decision, resulting in disastrous strategic 

effects.  The senior civilian lawyers made the same mistake that the policy makers committed – 
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they succumbed to expediency at the price of long term strategic loss.357  The lack of “strategic 

lawyering” 358 is disappointing, but even worse, some of the critical legal decisions were 

technically questionable, as evidenced by the separate withdrawals and disavowals of the 

“Torture Memo” and Report on the DoD’s Working Group.     

Because of the interrogation policy, current and former United States senior officials face 

lawsuits at home and abroad.  Although criminal prosecution here in the United States for 

violations of the Torture Statute is highly unlikely, officials may face domestic civil suits and 

criminal prosecutions in other countries.  Whether the suits are ultimately successful for the 

complainants is largely immaterial.  The suits have a certain harassment factor and also keep 

the “torture story” in the news. 

Part of the fallout from the United States’ detainee interrogation policy is that former 

officials who participated in the development or execution of the policy may face criminal 

charges in foreign court based upon the principle of “universal jurisdiction”359 and the “Pinochet 

Precedent.”360  Augusto Pinochet Ugarte, former dictator of Chile, was receiving medical care in 

the United Kingdom when he was served with a criminal indictment issued from a court in 

Spain, alleging numerous human rights violations against the citizens of Chile.  The magistrate 

in Spain invoked a Spanish law that authorized the exercise of universal jurisdiction in order to 

indict Pinochet and seek his extradition from the United Kingdom.  The court in the United 

Kingdom rejected Pinochet’s immunity claims and was prepared to extradite him to Spain.  

British officials intervened and determined that Pinochet was too ill to be extradited. Upon his 

return to Chile, Pinochet was stripped of his immunity, but died before he could be tried.  The 

outcome of Pinochet’s case or the “Pinochet Precedent” represents the principle that those 

individuals, whether current of former State officials, engaging in egregious violations of human 

rights may be subject to criminal charges in any State wishing to exercise universal jurisdiction. 

Soon after Secretary Rumsfeld resigned from his duties as SECDEF, several international 

groups of attorneys filed a lawsuit Germany, demanding that federal prosecutors in Karlsruhe 

investigate former Secretary Rumsfeld for allegedly authorizing torture. 361  The suit is being 

brought on behalf of 11 former Iraqi detainees of the Abu Ghraib prison and one Saudi currently 

held at GTMO.362  German law allows the prosecution of war crimes in Germany regardless of 

where they occurred in the world.363  Other senior U.S. Defense Department officials are also 

named in the lawsuit.364  A similar suit was filed in 2004, but rejected by German authorities 

because there was an ongoing investigation being conducted in the United States.365  A 

Pentagon spokesman dismissed the lawsuit as “frivolous.”366  Are these prosecutions seen as a 

credible threat to that will put a United States official in a foreign jail?  Probably not, but that’s 
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not the point.  The purpose of these suits is to keep former Secretary Rumsfeld on the run, to 

deny “safe haven” for him.367  The irony is that while United States is fighting to deny “safe 

havens” to international terrorists, groups opposed to American policy claim to share the same 

goal targeted at U.S. officials.  As a representative of the one of the groups bringing the suit 

against former Secretary Rumsfeld in Germany proclaimed: “We have won a part of this case 

already." 368 

Human rights organizations have not limited their activities to publication of their views to 

the domestic and international audiences.  In March of 2005, two prominent private 

organizations, the American Civil Liberties Union (ACLU) and Human Rights First initiated a civil 

lawsuit on behalf of nine former detainees confined in Iraq and Afghanistan.369  The persons 

being sued include former Secretary of Defense Rumsfeld, Lieutenant General Ricardo 

Sanchez, and Colonel Janis Karpinski, commander of the military unit that was responsible for 

running U.S. detention facilities in Iraq.370  The suit alleged that former Secretary Rumsfeld and 

the officers violated constitutional protections, international law, and the Geneva Conventions in 

the execution of the United States’ interrogation policy.371  The suit sought compensatory 

damages and a judicial declaration that the legal rights of the detainees were violated under the 

Constitution, the Geneva Conventions, and other international law.372 The Department of Justice 

requested that the judge dismiss the case, asserting that Iraqi and Afghan citizens are not 

entitled to the protections of the Constitution, Geneva Conventions and other international 

law.373  Chief Judge Thomas A. Hogan of the Federal District Court for the District of Columbia, 

describing the case as "lamentable," dismissed the suit, “[d]espite the horrifying torture 

allegations.”374  He determined that the plaintiffs did not have standing to assert rights under the 

Constitution or international law against former Secretary Rumsfeld and other military officers.375  

Even though they had lost the case, the plaintiffs and private organizations assisting them had 

won the information war concerning this litigation.376     

In addition to participating in the civil law suit against United States officials, the American 

Civil Liberties Union (ACLU) also filed a Freedom of Information Act (FOIA) request with the 

Department of Defense on 7 October 2003 seeking information concerning the treatment of 

detainees after 11 September 2001.  For over a year, DoD basically ignored the request and the 

ACLU was forced to file a lawsuit in the Southern District of New York on July 2, 2004.  The 

Court opened it opinion stating:  

Ours is a government of laws, laws duly promulgated and laws duly observed.    No one 

is above the law: not the executive, not the Congress, and not the  judiciary.   
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Clearly, the Court was not pleased with the lack of responsiveness of DoD and thus, DoD was 

ordered by the Court to produce or identify all responsive documents just one month later, on 15 

October 2004.377  Furthermore,  the order made the ACLU’s request “rolling,” meaning as 

additional documents were uncovered, sanitized or declassified they were to be automatically 

provided to the ACLU.  Later, on 29 September 2005, the Court also ordered DoD to release 74 

photographs relating to abuse occurring at the Abu Ghraib Confinement Facility in Iraq.378  The 

release was ordered by the Court despite the Chairman of the Joint Chiefs of Staff submitting an 

affidavit to the Court asserting that the release of the photos to the public could possibly 

provoke acts of violence against military personnel.  The Order was stayed 20 days so that the 

parties could appeal the ruling.  DoD did initially appeal the decision of the District Court, but 

later withdrew its appeal and released the photographs and videos in question.379  The ACLU’s 

FOIA action not only attracts media interest, but also all disclosed material is posted on the 

ACLU’s website for public viewing.380      

Given the limited number of prosecutions thus far, it may prove difficult to predict what 

effect the interrogation policy will have on criminal trials under the authority of the 2006 MCA.  

Will coerced statements jeopardize the successful prosecutions?  The 2006 MCA has 

provisions that allow even coerced statements to be used as evidence upon certain findings by 

the military judge.381  Statements that are a product of torture may not be admitted into evidence 

against the detainee.382  In all likelihood what the commissions will see are detainees alleging 

coerced confessions, hoping that the military judge will be unable to make the appropriate 

findings for its admission into evidence.  A similar case in U.S. federal court, that of U.S. citizen 

Jose Padilla, was filled with allegations that abuse suffered during his captivity so traumatized 

him that he was legally incompetent to stand trial for his suspected crimes.383  Thus far, a guilty 

plea by Australian citizen David Hicks in March 2007 is the only successful prosecution 

conducted under the 2006 MCA.384    

Has the Military’s Image Suffered? 

There are indications events like Abu Ghraib and the military‘s participation in acts 

considered to be torture may be doing damage to the standing that the United States military 

has typically enjoyed with the American public.  Recent polls have indicated that military officers 

are very trusted385 and that their profession is considered amongst the most prestigious.386  

However, looking at a series of Harris Polls from the onset of the Global War on Terrorism 

(post-9/11) reveals a downward trend in the public’s “confidence in the military as an 

institution.”387  For the first time since 1989, the military was not tied for first or first in Harris’ 
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“Confidence in Leaders of Major Institutions” poll.  Although it declined only slightly, the military 

dropped to second place (46%), behind small business (54%).  It was the military’s lowest level 

since 2001 (44%). The last time over half of U.S. adults expressed a great deal of confidence in 

leaders of the military was in 2004.388  

As the wars in Iraq and Afghanistan drag on, the public’s opinion of the military is not the 

only thing that appears to be slipping.  One of the effects of the prolonged participation in the 

counterinsurgency in Iraq appears to be an erosion of service member’s attitudes concerning 

ethical conduct during combat.  In a poll conducted by the Army of Marine Corps and Army 

military personnel participating in Operation Iraqi Freedom (OIF) from 2005 to 2007 indicated 

that over 40 percent of those polled believed that torture of noncombatants was acceptable if it 

would save the life of a soldier or Marine.389  A significant portion of those polled also indicated 

that they believed that torture was acceptable if its aim was to gather important information.390  

This polling data is particularly disturbing considering the enhanced emphasis placed by the 

United States military on the humane treatment of detainees following the discovery of abuses 

at Abu Ghraib in April of 2004.   Could these attitudes be affected by what is seen on popular 

television shows, such as “24”?391  Brigadier General Patrick Finnegan, the Dean of the U.S. 

Military Academy, was so concerned about the depictions of torture on show “24” that he visited 

the set of the show in November of 2006 to personally express to the show’s director that 

portrayals of torture were sending the wrong message to impressionable cadets, as well as 

hurting America’s image in the international community.392        

Democracy, not Hypocrisy  

Perhaps the most significant consequence the United States will pay for its spastic 

development of detainee interrogation policy is the loss ability to fight from the moral high 

ground.393  The most recent National Security Strategy (NSS) proclaims that the United States 

will “champion aspirations for human dignity” and speak out against human rights abuses as 

means to help to advance democracy across the globe.394  However, the effective promotion of 

basic democratic principles, such as respect for human dignity, cannot be empty statements 

contained in strategic documents – actions must reflect those ideals.  If the United States is truly 

committed to the promotion of democratic values as its “long-term approach” for winning the war 

against terror, then it must avoid situations where its short-term tactical actions end up 

damaging strategic goals.   

The United States has stated that it realizes the importance of the "war of ideas.”  On 5 

September 2006, the new National Strategy for Combating Terror (NSCT) was published.395  In 
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his strategic vision of the global war against terrorism, the President indicates that the United 

States is involved in “a different kind of war,” one not just of armed conflict, but a “battle of 

ideas.”396  To negate the ideology of terrorism, the strategy posits that the “long-term solution” 

for victory in the war on terror is “the advancement of freedom and human dignity through 

effective democracy.”397  Clearly the strategy views the promotion of democratic principles as 

the cure to the disease of terrorists’ radical ideology.  Similarly, the most recent Quadrennial 

Defense Review (QDR) has emphasized the importance of strategic communications and the 

“battle of ideas” in defeating terrorist networks.398    

Thus, as the United States, along with its allies and friends, wages this war against the 

terrorists, it is important that they do so from the moral high ground. This ability is undercut 

when the United States appears to embrace harsh interrogation methods tantamount to torture 

in order to gain information from certain High Value Detainees (HVDs).   

The Way Ahead - Did Anyone Watch the Film? 

On 27 August 2003, the Office of the Assistant Secretary of Defense for Special Operation 

and Low Intensity Conflict offered a screening of the film The Battle of Algiers 399 for personnel 

working in the Pentagon. The flier advertising the presentation read: 

How to win a battle against terrorism and lose the war of ideas. Children shoot 
soldiers at point-blank range. Women plant bombs in cafes. Soon the entire Arab 
population builds to a mad fervor. Sound familiar? The French have a plan. It 
succeeds tactically, but fails strategically. To understand why, come to a rare 
showing of this film. 400   

The primary lesson to be learned from the film for military personnel is the expediency of the 

use of torture tactics ended up coming at the expense of long-term strategic objectives.  The 

superior French forces were eventually defeated by Algerian resistance fighters.  The French 

won the battle for the city of Algiers with their brutal tactics, but such practices resulted in them 

losing the war for the whole of Algeria. 

Looking back, the French caught a break in at least one respect in Algeria.  In 1957, the 

world was still a “round” and possessed a more deliberate pace.  At that time, there was no 

CNN (and therefore, no “CNN effect”), no internet, and no proliferation of satellite TV dishes on 

rooftops. The United States, the world’s only current superpower, does not have that luxury in 

today’s world.  Because of its status and the nature of the world, the United States is scrutinized 

like no other country on Earth.   

What should the United States do now to repair its image and re-establish its damaged 

credibility?  The military, through doctrinal changes and accompanying training, has clearly 
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established that it is committed to the Rule of Law and humane treatment of all detainees.401  

Some of those changes may initially lead to less effective HUMNIT gathering by military 

interrogators.  With the publication of the new FM 2-22.3, there will be no surprises in the 

interrogation room regarding what measures may be employed.  Even prior to the revised 

interrogation manual, terrorists had already developed fairly sophisticated counter-measures.  

With the full disclosure of interrogation techniques by the military, one can imagine instances 

where an interrogator is questioning a detainee and the detainee correctly identifies the precise 

interrogation technique being utilized.  In terms of efficacy, the failed interrogation policy has 

forced the military to become too transparent.  Thus, for the military, tactical questioning at the 

point of capture that exploits the shock of capture will become even more critical, while at the 

same time remain the primary source of abuse allegations.402  While the military may suffer 

some tactical losses in implementing its policy, it is re-taking the moral high ground with its 

emphasis on and strict adherence to Common Article 3 of the Geneva Conventions.   

 But what about the CIA?  On 20 July 2007, President Bush signed a long-awaited 

Executive Order that purported to align CIA detention and interrogation policy with the Hamdan 

decision and Common Article 3.403  With the Order’s enactment, the Director of the CIA 

indicated that his organization had received “more than was asked for.”404  The Order puts the 

military out of the business of the questioning of truly High Value Detainees (HVDs).  While the 

Order makes some progress,405 it falls well short of quelling criticism that the CIA continues to 

engage in activities that amount to torture. 406  In fact, the Order does not say that the CIA will 

comply with Common Article 3; instead, it states that the CIA will comply with the 

Administration’s “interpretation” of Common Article 3.407  The Order effectively ignores 

international standards for what constitutes “cruel, inhuman, or degrading treatment or 

punishment” and substitutes a U.S. Constitutional standard of “cruel, unusual and inhumane 

treatment or punishment” prohibited by the 5th, 8th and 14th Amendments.408  What the use of 

that Constitutional standard means is that unless the CIA’s treatment of the detainee during 

interrogation “shocks the conscience” under the test announced in Rochin v. California409 it will 

be “interpreted” to comply with the Common Article 3.410  The “shock the conscience” test has 

built-in flexibility, allowing for the consideration of the scenario under which government actions 

occurred.411  While specific methods authorized for employment by the CIA are classified,412 the 

language of the Order will continue to allow the CIA to employ sleep deprivation, stress 

positions, and even water boarding as authorized techniques.  

President Bush wasted an opportunity to have the United States unquestionably repudiate 

torture and acts tantamount to torture.  Instead of joining the military on the moral high ground, 
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he chose, primarily through obfuscation, to allow the CIA to continue their enhanced 

interrogation program to work in the shadows under a separate set of rules.  Therein lays the 

problem.  As long as one part of the United States Government operates under a different set of 

rules, there will an uneasy relationship existing between DoD and CIA.  What will happen when 

the CIA requests the Army turn over an HVD to them and the military personnel have a 

reasonable belief that harsh treatment will result?  Do DoD personnel have a responsibility not 

to turn over the HVD?  Or, if they do, will they be considered an enabler or accessory to what 

may occur afterwards?  The current status where “inter-governmental renditions” between 

executive branch agencies are possible is not acceptable.   

In the year 2000, General Jacques Massu, the French officer depicted by the brutal 

character “Colonel Mathieu” in the movie, Battle of Algiers, admitted that “Torture is not 

indispensable in time of war, we could have gotten along without it very well.”413  When asked 

about whether France should officially acknowledge its policy of torture in Algeria and renounce 

it, Massu answered “I think that would be a good thing.  Morally torture is something ugly.”414  

Massu was over 90 years old at the time of these statements.  It took him over 40 years to 

finally speak out.   

The current perception of the world is that the United States has an official policy that 

endorses the use of torture.  While there are arguments for both sides, pro415 and con,416 

concerning torture, the United States cannot be seduced by the television show mentality of the 

“ticking time bomb” scenario.”417  Instead of creating a clear standard for the entire U.S. 

Government repudiating the use of acts that amount to torture, our Commander in Chief 

decided to perpetuate the perception that part of the Executive Branch will operate outside the 

Rule of Law under certain circumstances.  The United States had the opportunity to do the right 

thing, morally, legally and strategically and passed on the chance to rebuild its image.  The 

likely result of this decision is that the United States, its military included, will continue to suffer 

from international and domestic criticism, thus undercutting its status as a sincere promoter of 

individual human rights and dignity.     
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United States diplomatic and military personnel and facilities abroad and on citizens and 
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(c)  Individuals acting alone and in concert involved in international terrorism possess both 
the capability and the intention to undertake further terrorist attacks against the United States 
that, if not detected and prevented, will cause mass deaths, mass injuries, and massive 
destruction of property, and may place at risk the continuity of the operations of the United 
States Government.  

(d)  The ability of the United States to protect the United States and its citizens, and to help 
its allies and other cooperating nations protect their nations and their citizens, from such further 
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identify terrorists and those who support them, to disrupt their activities, and to eliminate their 
ability to conduct or support such attacks.  

(e)  To protect the United States and its citizens, and for the effective conduct of military 
operations and prevention of terrorist attacks, it is necessary for individuals subject to this order 
pursuant to section 2 hereof to be detained, and, when tried, to be tried for violations of the laws 
of war and other applicable laws by military tribunals.  

(f)  Given the danger to the safety of the United States and the nature of international 
terrorism, and to the extent provided by and under this order, I find consistent with section 836 
of title 10, United States Code, that it is not practicable to apply in military commissions under 
this order the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts.  

(g)  Having fully considered the magnitude of the potential deaths, injuries, and property 
destruction that would result from potential acts of terrorism against the United States, and the 
probability that such acts will occur, I have determined that an extraordinary emergency exists 
for national defense purposes, that this emergency constitutes an urgent and compelling 
government interest, and that issuance of this order is necessary to meet the emergency.  

Sec. 2.  Definition and Policy.  
(a)  The term "individual subject to this order" shall mean any individual who is not a United 

States citizen with respect to whom I determine from time to time in writing that:  
(1)  there is reason to believe that such individual, at the relevant times,  
(i) is or was a member of the organization known as al Qaida;  
(ii) has engaged in, aided or abetted, or conspired to commit,  acts of international 

terrorism, or acts in preparation therefor, that have caused, threaten to cause, or have as their 
aim to  cause, injury to or adverse effects on the United States, its  citizens, national security, 
foreign policy, or economy; or   

(iii) has knowingly harbored one or more individuals described in  subparagraphs (i) or (ii) of 
subsection 2(a)(1) of this order; and  

(2)  it is in the interest of the United States that such individual be subject to this order.  
(b)  It is the policy of the United States that the Secretary of Defense shall take all 

necessary measures to ensure that any individual subject to this order is detained in 
accordance with section 3, and, if the individual is to be tried, that such individual is tried only in 
accordance with section 4.  

(c)  It is further the policy of the United States that any individual subject to this order who is 
not already under the control of the Secretary of Defense but who is under the control of any 
other officer or agent of the United States or any State shall, upon delivery of a copy of such 
written determination to such officer or agent, forthwith be placed under the control of the 
Secretary of Defense.  

Sec. 3.  Detention Authority of the Secretary of Defense.  Any individual subject to this 
order shall be --  

(a)  detained at an appropriate location designated by the Secretary of Defense outside or 
within the United States;  

(b)  treated humanely, without any adverse distinction based on race, color, religion, 
gender, birth, wealth, or any similar criteria;  

(c)  afforded adequate food, drinking water, shelter, clothing, and medical treatment;  
(d)  allowed the free exercise of religion consistent with the requirements of such detention; 

and  
(e)  detained in accordance with such other conditions as the Secretary of Defense may 

prescribe.  
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Sec. 4.  Authority of the Secretary of Defense Regarding Trials of Individuals Subject to this 
Order.  

(a)  Any individual subject to this order shall, when tried, be tried by military commission for 
any and all offenses triable by military commission that such individual is alleged to have 
committed, and may be punished in accordance with the penalties provided under applicable 
law, including life imprisonment or death.  

(b)  As a military function and in light of the findings in section 1, including subsection (f) 
thereof, the Secretary of Defense shall issue such orders and regulations, including orders for 
the appointment of one or more military commissions, as may be necessary to carry out 
subsection (a) of this section.  

(c)  Orders and regulations issued under subsection (b) of this section shall include, but not 
be limited to, rules for the conduct of the proceedings of military commissions, including pretrial, 
trial, and post-trial procedures, modes of proof, issuance of process, and qualifications of 
attorneys, which shall at a minimum provide for --  

(1)  military commissions to sit at any time and any place, consistent with such guidance 
regarding time and place as the Secretary of  Defense may provide;  

(2)  a full and fair trial, with the military commission sitting as the triers of both fact and law;  
(3)  admission of such evidence as would, in the opinion of the  presiding officer of the 

military commission (or instead, if any other  member of the commission so requests at the time 
the presiding officer  renders that opinion, the opinion of the commission rendered at that  time 
by a majority of the commission), have probative value to a reasonable person;  

(4)  in a manner consistent with the protection of information  classified or classifiable under 
Executive Order 12958 of April 17, 1995, as amended, or any successor Executive Order, 
protected by statute or rule from unauthorized disclosure, or otherwise protected by law, (A) the 
handling of, admission into evidence of, and access to materials and information, and (B) the 
conduct, closure of, and access to proceedings;  

(5)  conduct of the prosecution by one or more attorneys designated by the Secretary of 
Defense and conduct of the defense by attorneys for the individual subject to this order;  

(6)  conviction only upon the concurrence of two-thirds of the members of the commission 
present at the time of the vote, a majority being present;  

(7)  sentencing only upon the concurrence of two-thirds of the members  of the commission 
present at the time of the vote, a majority being present; and  

(8)  submission of the record of the trial, including any conviction  or sentence, for review 
and final decision by me or by the Secretary of Defense if so designated by me for that purpose.  

Sec. 5.  Obligation of Other Agencies to Assist the Secretary of Defense.  
Departments, agencies, entities, and officers of the United States shall, to the maximum 

extent permitted by law, provide to the Secretary of Defense such assistance as he may request 
to implement this order.  

Sec. 6.  Additional Authorities of the Secretary of Defense.  
(a)  As a military function and in light of the findings in section 1, the Secretary of Defense 

shall issue such orders and regulations as may be necessary to carry out any of the provisions 
of this order.  

(b)  The Secretary of Defense may perform any of his functions or duties, and may exercise 
any of the powers provided to him under this order (other than under section 4(c)(8) hereof) in 
accordance with section 113(d) of title 10, United States Code.  

Sec. 7.  Relationship to Other Law and Forums.  
(a)  Nothing in this order shall be construed to –  
(1)  authorize the disclosure of state secrets to any person not  otherwise authorized to 

have access to them;  
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(2)  limit the authority of the President as Commander in Chief of the Armed Forces or the 

power of the President to grant reprieves and pardons; or  
(3)  limit the lawful authority of the Secretary of Defense, any military commander, or any 

other officer or agent of the United States or of any State to detain or try any person who is not 
an individual  subject to this order.  

(b) With respect to any individual subject to this order –  
(1) military tribunals shall have exclusive jurisdiction with respect to offenses by the 

individual; and  
(2) the individual shall not be privileged to seek any remedy or maintain any proceeding, 

directly or indirectly, or to have any such remedy or proceeding sought on the individual's 
behalf, in (i) any court of the United States, or any State thereof, (ii) any court of any foreign 
nation, or (iii) any international tribunal.  

(c)  This order is not intended to and does not create any right, benefit, or privilege, 
substantive or procedural, enforceable at law or equity by any party, against the United States, 
its departments, agencies, or other entities, its officers or employees, or any other person.  

(d)  For purposes of this order, the term "State" includes any State, district, territory, or 
possession of the United States.  

(e)  I reserve the authority to direct the Secretary of Defense, at any time hereafter, to 
transfer to a governmental authority control of any individual subject to this order.  Nothing in 
this order shall be construed to limit the authority of any such governmental authority to 
prosecute any individual for whom control is transferred.  

Sec. 8.  Publication.  
This order shall be published in the Federal Register. GEORGE W. BUSH THE WHITE 

HOUSE,  November 13, 2001.  

21 Ibid.  

22 Ibid.  

23 Ibid.  

24 Ibid.  

25 Ibid.  

26 Ibid.  The term “the Geneva Conventions” refers to a collection of treaties (four 
Conventions and three Additional Protocols to the Conventions) that establish a body of 
international law related primarily to the protection of victims of war.  The United States is a 
party to all four of the Geneva Conventions, but is not a party to any of the Additional Protocols.  
The first Geneva Convention provides protection for sick and wounded military personnel on the 
battlefield.  Geneva Conventions, Geneva Convention (I) for the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field, 12 August 1949, available from 
http://www.icrc.org/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e
004a92f3; accessed 11 March 2007.  The second Geneva Convention provides protection for 
military personnel wounded during warfare at sea.  Geneva Conventions, Geneva Convention 
(II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea, 12 August 1949, available from http://www.icrc.org/ihl.nsf/ 
7c4d08d9b287a42141256739003e636b/44072487ec4c2131c125641e004a9977; accessed 11 
March 2007.  The third Geneva Convention provides protections to individuals qualifying as 
prisoners of war (POWs).   Geneva Conventions, Geneva Convention (III) Relative to the 



 47

 
Treatment of Prisoners of War, 12 August 1949, available from http://www.icrc.org/ 
ihl.nsf/7c4d08d9b287a42141256739003e636b/6fef854a3517b75ac125641e004a9e68; 
accessed 11 March 2007.  In addition to revising certain language contained in the first three 
Conventions, the fourth Convention, also ratified in 1949, provides for the protection of civilians 
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Declarations and Understandings to the United Nations Convention Against Torture and Other 
Forms of Cruel, Inhuman or Degrading Treatment or Punishment done at New York, December 
10, 1984. 
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272 Detainee Treatment Act of 2005, Public Law 109-148, Title X, Sec. 1002 (2005); Public 

Law 109-63, Title XIV, Sec. 1402 (2006). The full text of the Act reads as follows: Detainee 
Treatment Act of 2005: in the Defense Appropriations Act for 2006 5/18/2006 signed by the 
President December 30, 2005 TITLE X--MATTERS RELATING TO DETAINEES 
SEC. 1001. SHORT TITLE.  

This title may be cited as the ``Detainee Treatment Act of 2005''. 
SEC. 1002. UNIFORM STANDARDS FOR THE INTERROGATION OF PERSONS UNDER THE 
DETENTION OF THE DEPARTMENT OF DEFENSE. 

(a) In General.--No person in the custody or under the effective control of the Department of 
Defense or under detention in a Department of Defense facility shall be subject to any treatment 
or technique of interrogation not authorized by and listed in the United States Army Field Manual 
on Intelligence Interrogation. 

(b) Applicability.--Subsection (a) shall not apply with respect to any person in the custody or 
under the effective control of the Department of Defense pursuant to a criminal law or 
immigration law of the United States. 

(c) Construction.--Nothing in this section shall be construed to affect the rights under the 
United States Constitution of any person in the custody or under the physical jurisdiction of the 
United States. 
SEC. 1003. PROHIBITION ON CRUEL, INHUMAN, OR DEGRADING TREATMENT OR 
PUNISHMENT OF PERSONS UNDER CUSTODY OR CONTROL OF THE UNITED STATES 
GOVERNMENT. 

(a) In General.--No individual in the custody or under the physical control of the United 
States Government, regardless of nationality or physical location, shall be subject to cruel, 
inhuman, or degrading treatment or punishment. 

(b) Construction.--Nothing in this section shall be construed to impose any geographical 
limitation on the applicability of the prohibition against cruel, inhuman, or degrading treatment or 
punishment under this section. 

(c) Limitation on Supersedure.--The provisions of this section shall not be superseded, 
except by a provision of law enacted after the date of the enactment of this Act which specifically 
repeals, modifies, or supersedes the provisions of this section. 

(d) Cruel, Inhuman, or Degrading Treatment or Punishment Defined.-- In this section, the 
term ``cruel, inhuman, or degrading treatment or punishment'' means the cruel, unusual, and 
inhumane treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments 
to the Constitution of the United States, as defined in the United States Reservations, 
Declarations and Understandings to the United Nations Convention Against Torture and Other 
Forms of Cruel, Inhuman or Degrading Treatment or Punishment done at New York, December 
10, 1984. 
SEC. 1004. PROTECTION OF UNITED STATES GOVERNMENT PERSONNEL ENGAGED IN 
AUTHORIZED INTERROGATIONS. 

(a) Protection of United States Government Personnel.--In any civil action or criminal 
prosecution against an officer, employee, member of the Armed Forces, or other agent of the 
United States Government who is a United States person, arising out of the officer, employee, 
member of the Armed Forces, or other agent's engaging in specific operational practices, that 
involve detention and interrogation of aliens who the President or his designees have determined 
are believed to be engaged in or associated with international terrorist activity that poses a 
serious, continuing threat to the United States, its interests, or its allies, and that were officially 
authorized and determined to be lawful at the time that they were conducted, it shall be a 
defense that such officer, employee, member of the Armed Forces, or other agent did not know 
that the practices were unlawful and a person of ordinary sense and understanding would not 
know the practices were unlawful. Good faith reliance on advice of counsel should be an 
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important factor, among others, to consider in assessing whether a person of ordinary sense and 
understanding would have known the practices to be unlawful. Nothing in this section shall be 
construed to limit or extinguish any defense or protection otherwise available to any person or 
entity from suit, civil or criminal liability, or damages, or to provide immunity from prosecution for 
any criminal offense by the proper authorities. 

(b) Counsel.--The United States Government may provide or employ counsel, and pay 
counsel fees, court costs, bail, and other expenses incident to the representation of an officer, 
employee, member of the Armed Forces, or other agent described in subsection (a), with respect 
to any civil action or criminal prosecution arising out of practices described in that subsection, 
under the same conditions, and to the same extent, to which such services and payments are 
authorized under section 1037 of title 10, United States Code. 
SEC. 1005. PROCEDURES FOR STATUS REVIEW OF DETAINEES OUTSIDE THE UNITED 
STATES. 

(a) Submittal of Procedures for Status Review of Detainees at Guantanamo Bay, Cuba, and 
in Afghanistan and Iraq.-- 

(1) In general.--Not later than 180 days after the date of the enactment of this Act, the 
Secretary of Defense shall submit to the Committee on Armed Services and the Committee on 
the Judiciary of the Senate and the Committee on Armed Services and the Committee on the 
Judiciary of the House of Representatives a report setting forth— 

(A) the procedures of the Combatant Status Review Tribunals and the Administrative 
Review Boards established by direction of the Secretary of Defense that are in operation at 
Guantanamo Bay, Cuba, for determining the status of the detainees held at Guantanamo Bay or 
to provide an annual review to determine the need to continue to detain an alien who is a 
detainee; and 

(B) the procedures in operation in Afghanistan and Iraq for a determination of the status of 
aliens detained in the custody or under the physical control of the Department of Defense in 
those countries. 

(2) Designated civilian official.--The procedures submitted to Congress pursuant to 
paragraph (1)(A) shall ensure that the official of the Department of Defense who is designated by 
the President or Secretary of Defense to be the final review authority within the Department of 
Defense with respect to decisions of any such tribunal or board (referred to as the ``Designated 
Civilian Official'') shall be a civilian officer of the Department of Defense holding an office to 
which appointments are required by law to be made by the President, by and with the advice and 
consent of the Senate. 

(3) Consideration of new evidence.--The procedures submitted under paragraph (1)(A) shall 
provide for periodic review of any new evidence that may become available relating to the enemy 
combatant status of a detainee. 

(b) Consideration of Statements Derived With Coercion.-- 
(1) Assessment.--The procedures submitted to Congress pursuant to subsection (a)(1)(A) 

shall ensure that a Combatant Status Review Tribunal or Administrative Review Board, or any 
similar or successor administrative tribunal or board, in making a determination of status or 
disposition of any detainee under such procedures, shall, to the extent practicable, assess— 

(A) whether any statement derived from or relating to such detainee was obtained as a result 
of coercion; and 

(B) the probative value (if any) of any such statement. 
(2) Applicability.--Paragraph (1) applies with respect to any proceeding beginning on or after 

the date of the enactment of this Act. 
(c) Report on Modification of Procedures.--The Secretary of Defense shall submit to the 

committees specified in subsection (a)(1) a report on any modification of the procedures 
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submitted under subsection (a). Any such report shall be submitted not later than 60 days before 
the date on which such modification goes into effect. 

(d) Annual Report.— 
(1) Report required.--The Secretary of Defense shall submit to Congress an annual report on 

the annual review process for aliens in the custody of the Department of Defense outside the 
United States. Each such report shall be submitted in unclassified form, with a classified annex, if 
necessary. The report shall be submitted not later than December 31 each year. 

(2) Elements of report.--Each such report shall include the following with respect to the year 
covered by the report: 

(A) The number of detainees whose status was reviewed. 
(B) The procedures used at each location. 
(e) Judicial Review of Detention of Enemy Combatants.— 
(1) In general.--Section 2241 of title 28, United States Code, is amended by adding at the 

end the following:  
``(e) Except as provided in section 1005 of the Detainee Treatment Act of 2005, no court, 

justice, or judge shall have jurisdiction to hear or consider— 
``(1) an application for a writ of habeas corpus filed by or on behalf of an alien detained by 

the Department of Defense at Guantanamo Bay, Cuba; or 
``(2) any other action against the United States or its agents relating to any aspect of the 

detention by the Department of Defense of an alien at Guantanamo Bay, Cuba, who— 
``(A) is currently in military custody; or 
``(B) has been determined by the United States Court of Appeals for the District of Columbia 

Circuit in accordance with the procedures set forth in section 1005(e) of the Detainee Treatment 
Act of 2005 to have been properly detained as an enemy combatant.''. 

(2) Review of decisions of combatant status review tribunals of propriety of detention.— 
(A) In general.--Subject to subparagraphs (B), (C), and (D), the United States Court of 

Appeals for the District of Columbia Circuit shall have exclusive jurisdiction to determine the 
validity of any final decision of a Combatant Status Review Tribunal that an alien is properly 
detained as an enemy combatant. 

(B) Limitation on claims.--The jurisdiction of the United States Court of Appeals for the 
District of Columbia Circuit under this paragraph shall be limited to claims brought by or on 
behalf of an alien-- 

(i) who is, at the time a request for review by such court is filed, detained by the Department 
of Defense at Guantanamo Bay, Cuba; and 

(ii) for whom a Combatant Status Review Tribunal has been conducted, pursuant to 
applicable procedures specified by the Secretary of Defense. 

(C) Scope of review.--The jurisdiction of the United States Court of Appeals for the District of 
Columbia Circuit on any claims with respect to an alien under this paragraph shall be limited to 
the consideration of-- 

(i) whether the status determination of the Combatant Status Review Tribunal with regard to 
such alien was consistent with the standards and procedures specified by the Secretary of 
Defense for Combatant Status Review Tribunals (including the requirement that the conclusion 
of the Tribunal be supported by a preponderance of the evidence and allowing a rebuttable 
presumption in favor of the Government's evidence); and 

(ii) to the extent the Constitution and laws of the United States are applicable, whether the 
use of such standards and procedures to make the determination is consistent with the 
Constitution and laws of the United States. 

(D) Termination on release from custody.--The jurisdiction of the United States Court of 
Appeals for the District of Columbia Circuit with respect to the claims of an alien under this 
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paragraph shall cease upon the release of such alien from the custody of the Department of 
Defense. 

(3) Review of final decisions of military commissions.— 
(A) In general.--Subject to subparagraphs (B), (C), and (D), the United States Court of 

Appeals for the District of Columbia Circuit shall have exclusive jurisdiction to determine the 
validity of any final decision rendered pursuant to Military Commission Order No. 1, dated August 
31, 2005 (or any successor military order). 

(B) Grant of review.--Review under this paragraph— 
(i) with respect to a capital case or a case in which the alien was sentenced to a term of 

imprisonment of 10 years or more, shall be as of right; or 
(ii) with respect to any other case, shall be at the discretion of the United States Court of 

Appeals for the District of Columbia Circuit. 
(C) Limitation on appeals.--The jurisdiction of the United States Court of Appeals for the 

District of Columbia Circuit under this paragraph shall be limited to an appeal brought by or on 
behalf of an alien-- 

(i) who was, at the time of the proceedings pursuant to the military order referred to in 
subparagraph (A), detained by the Department of Defense at Guantanamo Bay, Cuba; and 

(ii) for whom a final decision has been rendered pursuant to such military order. 
(D) Scope of review.--The jurisdiction of the United States Court of Appeals for the District of 

Columbia Circuit on an appeal of a final decision with respect to an alien under this paragraph 
shall be limited to the consideration of-- 

(i) whether the final decision was consistent with the standards and procedures specified in 
the military order referred to in subparagraph (A); and 

(ii) to the extent the Constitution and laws of the United States are applicable, whether the 
use of such standards and procedures to reach the final decision is consistent with the 
Constitution and laws of the United States. 

(4) Respondent.--The Secretary of Defense shall be the named respondent in any appeal to 
the United States Court of Appeals for the District of Columbia Circuit under this subsection. 

(f) Construction.--Nothing in this section shall be construed to confer any constitutional right 
on an alien detained as an enemy combatant outside the United States. 

(g) United States Defined.--For purposes of this section, the term ``United States'', when 
used in a geographic sense, is as defined in section 101(a)(38) of the Immigration and 
Nationality Act and, in particular, does not include the United States Naval Station, Guantanamo 
Bay, Cuba. 

(h) Effective Date.-- 
(1) In general.--This section shall take effect on the date of the enactment of this Act. 
(2) Review of combatant status tribunal and military commission decisions.--Paragraphs (2) 

and (3) of subsection (e) shall apply with respect to any claim whose review is governed by one 
of such paragraphs and that is pending on or after the date of the enactment of this Act. 
SEC. 1006. TRAINING OF IRAQI FORCES REGARDING TREATMENT OF DETAINEES. 

(a) Required Policies.-- 
(1) In general.--The Secretary of Defense shall ensure that policies are prescribed regarding 

procedures for military and civilian personnel of the Department of Defense and contractor 
personnel of the Department of Defense in Iraq that are intended to ensure that members of the 
Armed Forces, and all persons acting on behalf of the Armed Forces or within facilities of the 
Armed Forces, ensure that all personnel of Iraqi military forces who are trained by Department of 
Defense personnel and contractor personnel of the Department of Defense receive training 
regarding the international obligations and laws applicable to the humane detention of detainees, 
including protections afforded under the Geneva Conventions and the Convention Against 
Torture. 
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(2) Acknowledgment of training.--The Secretary shall ensure that, for all personnel of the 

Iraqi Security Forces who are provided training referred to in paragraph (1), there is documented 
acknowledgment of such training having been provided. 

(3) Deadline for policies to be prescribed.--The policies required by paragraph (1) shall be 
prescribed not later than 180 days after the date of the enactment of this Act. 

(b) Army Field Manual.-- 
(1) Translation.--The Secretary of Defense shall provide for the United States Army Field 

Manual on Intelligence Interrogation to be translated into arabic and any other language the 
Secretary determines appropriate for use by members of the Iraqi military forces. 

(2) Distribution.--The Secretary of Defense shall provide for such manual, as translated, to 
be provided to each unit of the Iraqi military forces trained by Department of Defense personnel 
or contractor personnel of the Department of Defense. 

(c) Transmittal of Regulations.--Not less than 30 days after the date on which regulations, 
policies, and orders are first prescribed under subsection (a), the Secretary of Defense shall 
submit to the Committee on Armed Services of the Senate and the Committee on Armed 
Services of the House of Representatives copies of such regulations, policies, or orders, together 
with a report on steps taken to the date of the report to implement this section. 

(d) Annual Report.--Not less than one year after the date of the enactment of this Act, and 
annually thereafter, the Secretary of Defense shall submit to the Committee on Armed Services 
of the Senate and the Committee on Armed Services of the House of Representatives a report 
on the implementation of this section. 
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 84

 
(b) I hereby determine that a program of detention and interrogation approved by the 

Director of the Central Intelligence Agency fully complies with the obligations of the United 
States under Common Article 3, provided that:  

(i) the conditions of confinement and interrogation practices of the program do not include:  
(A) torture, as defined in section 2340 of title 18, United States Code;  
(B) any of the acts prohibited by section 2441(d) of title 18, United States Code, including 

murder, torture, cruel or inhuman treatment, mutilation or maiming, intentionally causing serious 
bodily injury, rape, sexual assault or abuse, taking of hostages, or performing of biological 
experiments;  

(C) other acts of violence serious enough to be considered comparable to murder, torture, 
mutilation, and cruel or inhuman treatment, as defined in section 2441(d) of title 18, United 
States Code;  

(D) any other acts of cruel, inhuman, or degrading treatment or punishment prohibited by 
the Military Commissions Act (subsection 6(c) of Public Law 109 366) and the Detainee 
Treatment Act of 2005 (section 1003 of Public Law 109 148 and section 1403 of Public Law 109 
163);  

(E) willful and outrageous acts of personal abuse done for the purpose of humiliating or 
degrading the individual in a manner so serious that any reasonable person, considering the 
circumstances, would deem the acts to be beyond the bounds of human decency, such as 
sexual or sexually indecent acts undertaken for the purpose of humiliation, forcing the individual 
to perform sexual acts or to pose sexually, threatening the individual with sexual mutilation, or 
using the individual as a human shield; or  

(F) acts intended to denigrate the religion, religious practices, or religious objects of the 
individual;  

(ii) the conditions of confinement and interrogation practices are to be used with an alien 
detainee who is determined by the Director of the Central Intelligence Agency:  

(A) to be a member or part of or supporting al Qaeda, the Taliban, or associated 
organizations; and  

(B) likely to be in possession of information that:  
(1) could assist in detecting, mitigating, or preventing terrorist attacks, such as attacks 

within the United States or against its Armed Forces or other personnel, citizens, or facilities, or 
against allies or other countries cooperating in the war on terror with the United States, or their 
armed forces or other personnel, citizens, or facilities; or  

(2) could assist in locating the senior leadership of al Qaeda, the Taliban, or associated 
forces;  

(iii) the interrogation practices are determined by the Director of the Central Intelligence 
Agency, based upon professional advice, to be safe for use with each detainee with whom they 
are used; and  

(iv) detainees in the program receive the basic necessities of life, including adequate food 
and water, shelter from the elements, necessary clothing, protection from extremes of heat and 
cold, and essential medical care.  

(c) The Director of the Central Intelligence Agency shall issue written policies to govern the 
program, including guidelines for Central Intelligence Agency personnel that implement 
paragraphs (i)(C), (E), and (F) of subsection 3(b) of this order, and including requirements to 
ensure:  

(i) safe and professional operation of the program;  
(ii) the development of an approved plan of interrogation tailored for each detainee in the 

program to be interrogated, consistent with subsection 3(b)(iv) of this order;  
(iii) appropriate training for interrogators and all personnel operating the program;  



 85

 
(iv) effective monitoring of the program, including with respect to medical matters, to ensure 

the safety of those in the program; and  
(v) compliance with applicable law and this order.  
Sec. 4. Assignment of Function.  
With respect to the program addressed in this order, the function of the President under 

section 6(c)(3) of the Military Commissions Act of 2006 is assigned to the Director of National 
Intelligence.  

Sec. 5. General Provisions.  
(a) Subject to subsection (b) of this section, this order is not intended to, and does not, 

create any right or benefit, substantive or procedural, enforceable at law or in equity, against the 
United States, its departments, agencies, or other entities, its officers or employees, or any 
other person.  

(b) Nothing in this order shall be construed to prevent or limit reliance upon this order in a 
civil, criminal, or administrative proceeding, or otherwise, by the Central Intelligence Agency or 
by any individual acting on behalf of the Central Intelligence Agency in connection with the 
program addressed in this order.  GEORGE W. BUSH, THE WHITE HOUSE, July 20, 2007.   

404 Karen DeYoung, “Bush Approves New CIA Methods: Interrogations of Detainees to 
Resume,” The Washington Post, 21 July 2007, A01.    

405 For example, the Order addresses the Abu Ghraib-like misconduct by prohibiting acts 
such as “forcing the individual to perform sexual acts or to pose sexually.” Section 3(b)(i)(E).  In 
addition, the Order addresses the alleged Koran desecration occurring at GTMO by banning 
“acts intended to denigrate the religion, religious practices, or religious objects of the individual.”  
Section 3(b)(i)(F). 

406 David Cole, “Bush’s torture ban is full of loopholes,” salon.com, 23 July 2007, available 
from http://www.salon.com/opinion/feature/2007/07/23/torture/index_np.html; accessed 6 
August 2007. 

407 Order, Section 3(a). 

408 Order, Section 2(c). 

409 Rochin v. California, 342 U.S. 165 (1952), available from 
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=342&page=165; 
accessed 6 August 2007.  In a unanimous decision, the U.S. Supreme Court in Rochin found 
that it was unconstitutional (in violation of the Due Process Clause of the 14th Amendment) for 
police to forcibly pump the stomach of a criminal suspect and then use at trial evidence of a 
crime obtained from that medical procedure. Ibid.    

410 Phillip Carter, “The Torture Two-Step: Bush’s New Torture Order and Its Loopholes,” 
Slate, 23 July 2007, available from http://slate.com/id/2170983/; accessed 6 August 2007. 

411 Rochin, 172, the Court states: “The faculties of the Due Process Clause may be 
indefinite and vague, but the mode of their ascertainment is not self-willed. In each case 'due 
process of law' requires an evaluation based on a disinterested inquiry pursued in the spirit of 
science, on a balanced order of facts exactly and fairly stated, on the detached consideration of 
conflicting claims, see Hudson County Water Co. v. McCarter, 209 U.S. 349, 355, 28 S.Ct. 529, 



 86

 
531, 52 L.Ed. 828, on a judgment not ad hoc and episodic but duly mindful of reconciling the 
needs both of continuity and of change in a progressive society.”  

412 “Bush bars torture of CIA detainees, but what’s allowed stays secret,” CNN.com, 20 July 
2007, available from http://www.cnn.com/2007/POLITICS/07/20/bush.terrorism.ap/index.html; 
accessed 6 August 2007. 

413 Lessons From History, Human Rights Watch (citing at note 2, Florence Beauge, “’La 
torture faisait partie d'une certaine ambiance. On aurait pu faire les choses différemment,” 
interview with Jacques Massu, Le Monde, 22 June 2000) available from 
http://www.hrw.org/backgrounder/eca/uk1106/2.htm; accessed 30 March 2007. 

414 Ibid.    

415 Charles Krauthammer, “The Truth about Torture: It's time to be honest about doing 
terrible things,” The Weekly Standard, 5 December 2005, available from 
http://www.weeklystandard.com/Utilities/printer_preview.asp?idArticle=6400&R=C80E3672C; 
accessed 17 February 2007.  

416 David Luban, “Torture, American Style: This Debate Comes Down to Words vs. Deeds,” 
The Washington Post, 27 November 2005, available from http://www.washingtonpost.com/wp-
dyn/content/article/2005/11/25/AR2005112501552_pf.html; accessed 17 February 2007; see 
also David Luban, “Liberalism, Torture, and the Ticking Time Bomb,” reprinted in The Torture 
Debate in America, edited by Karen J. Greenberg (Cambridge University Press, New York, New 
York 2006) 35-83.   

417 David Butler, “The Power of TV Torture,” The Associated Press, Reading Eagle, 18 
February 2007, E8.  

 

 

 

 

 

 

 

 

 

 

 



 87

 
 

  




